THE 


INSURANCE LAW JOURNAL. 





Vou. XVIII. SEPTEMBER, 1889. No. 9. 


REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF INDIANA. 


WILLIAM H. MILLER 
vs. 
ANNA A. POWERS.* 


A complaint which alleged that the execution of an assignment of a life insur- 
ance policy had been procured by fraud, the assignee being ignorant of 
the existence of the policy and supposing that it was a simple receipt, 
but in which the averments do not show that any deceit was practiced, or 
that the deception was not the result of the assignor’s negligence, is fa- 
tally defective. The law affords no relief in such case. 


Jno. H. and F. E. Baker, for Appellant. 
H. C. Dover, for Appellee. 
BERKSHIRE, J. 

The complaint is in one paragraph, and is (omitting the title) as 
follows: Anna A. Powers complains of William H. Miller, and 
says, that on the 23d day of January, 1880, she was the widow of 
Ira Edwards, who died on the 5th day of December, 1879, in the 
County of Elkhart, in the state of Indiana; that said Ira Edwards, 
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at the time of his death, left him surviving this plaintiff, his widow, 
and no children, descendants of children, and no father or mother; 
that plaintiff is the sole and only person entitled to the entire es- 
tate of said Ira Edwards, after the payment of debts and the ex- 
penses of administration; that said Ira Edwards died intestate; that 
prior to the — day of September, 1885, no administrator had been 
appointed to settle said estate left by said Ira Edwards, at which last 
mentioned time Joel H. Austin was duly appointed by this court, 
and he duly qualified as administrator of said estate, and entered 
upon the duties of said trust; that at the time of the death of said 
decedent his life was insured in the Masonic Mutual Benefit So- 
ciety of the state of Indiana in the sum of $3,100, which insurance 
policy was numbered 4,344 and was payable to the estate of said 
Ira Edwards; that at the time said Ira Edwards died, the said pol- 
icy was in the possession of the defendant; that plaintiff has no 
knowledge that said policy was in force, and she never learned of 
the existence of the said policy until in August, 1885, at which time 
she requested the said Joel H. Austin to become the administrator 
of said estate; that the said defendant, with the intention of wrong- 
fully converting the said proceeds of said policy to his own use, 
concealed from plaintiff the fact that he had the policy in his pos- 
session, and he also concealed from the plaintiff the fact that any 
insurance policy was in force insuring the life of said Ira Edwards; 
that further intending to wrong and defraud plaintiff, the said de- 
fendant presented to said insurance company. without knowledge or 
consent of plaintiff, proof of the death of said decedent, that on the 
3d day of January, 1880, the said defendant was indebted to the 
plaintiff (and at said day defendant was indebted to plaintiff) 
and at said day defendant called upon said plaintiff, and 
paid to her his said indebtedness; that at the time said defendant 
so paid said money to this plaintiff he requested plaintiff to give 
him a receipt for said sum of money so paid, and the defendant 
presented to the plaintiff a paper, writing for her to sign, and rep- 
resented to plaintiff that said paper was a receipt for said money. 
Plaintiff avers that presentation to her of said receipt was but a 
pretext of said defendant to procure the signature of plaintiff to an 
assignment of her interest in said insurance policy, without her 
knowledge or consent, and without letting this plaintiff know that 
said insurance policy was in existence, insuring tke life of said de- 
cedent and purposely, with intent to defraud plaintiff, concealed 
from plaintiff that he had said policy. That plaintiff, intending to 
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sign said receipt, and yet in ignorance that said decedent’s life was 
insured, and relying on the honesty and good faith of the defend- 
ant, and unsuspicious of wrong-doing by defendant, plaintiff by 
inadvertance and without the knowledge of the contents of the pa- 
per she signed, and relying wholly upon the statements and repre- 
sentations of the defendant that the paper she was required to sign 
was a receipt for the money that defendant had just paid her as 
aforesaid, that plaintiff, without examination of said paper, without 
reading the same, or having the said paper read to her by another , 
person, and without any consideration whatever therefor, signed the 
following assignment of said policy, indorsed upon said policy to wit: 

For value received I, Anna A. Powers, widow of the within Ira Edwards 
deceased, do hereby assign, transfer, and set over to William H. Miller, all my 
right, title, claim, and interest in and to the within policy of insurance, and 
to the money thereby secured; I being the sole and only heir of Ira Edwards, 
he having no father or mother, and having left him surviving no child, and 
no descendants of any child. Witness my hand and seal this 3d day of Janu- 
ary, 1880. Anna A. Edwards 

Plaintiff avers that she acknowledged the execution of said as- 
signment before a notary public, but at the time she so acknowl- 
edged the said assignment she did so under the mistake that said 
instrument was siiaply a receipt for said money aforesaid, and noth- 
ing else, and without any knowledge whatever that she was assign- 
ing away the aforesaid policy of insurance, or any interest ‘therein, 
and without any knowledge that such policy or any insurance pol- 
icy on the life of said Ira Edwards was in force; that further in- 
tending to defraud, the plaintiff presented the said policy, and the 
assignment thereon obtained as aforesaid, to the said insurance 
company, and the said insurance company paid to the defendant on 
said policy the sum of $3,100.15 on the 17th day of February, 1880; 
that said defendant converted all of said money to his own use, 
without right, and wrongfully; that said insurance company paid 
said money to defendant without any knowledge that plaintiff had 
assigned the same to defendant by mistake. Plaintiff further rep- 
resented that she was in ignorance of all the aforesaid facts, includ- 
ing the fact that she had assigned said policy of insurance to de- 
fendant, until August, 1885. 

Plaintiff would further show the court that the estate of said Ira 
Edwards, after the payment of debts and the expenses af adminis- 
tration, will all belong to her; that the money so collected by 
defendant is the money and property of said estate, and when recov- 
ered by said administrator will leave a surplus of $2,000-over and 
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above the debts, to be distributed to plaintiff. She further avers 
that said administrator has a suit pending in this court (No. 1,957) 
against said defendant for the recovery of said money from said 
Miller, in which said Miller relies upon the following defense, which 
has been held good for this court as a matter of law, that is to say: 
And for a third answer to said complaint, the said William H. Mil- 
ler says that on the 24th day of January, 1878, Ira Edwards, who 
has been in full life and full health with the expectancy of life of 
eighteen years, procured a certificate of membership and policy of 
insurance on his own life in which it was provided as follows:— 


This certificate of membership witnesses that the Masonic Mutual Benefit 
Society cf Indiana, in consideration of the representations made to it by and 
in the application for membership, and the sum of six dollars to itin hand 
paid by Ira Edwards, of Goshen, Indiana, and the sum of one and ,84, dollars to 
be paid to the secretary of the society, or to its accredited agent by the said 
Ira Edwards within ten days after due notice has been served upon him of a 
death of-a member of the society, as provided in the by-laws of the secretary, 
the sum of ninety cents to be paid upon the death of each member of the so- 
ciety so long as the said Ira Edwards shall belong to the first class as shown 
in the margin of this certificate, and the sum of ninety-five cents upon the 
death of each member of the society so long as he shall belong to the second 
class, and the sum of one dollar and fifteen cents upon the death of each 
member of the society so long as he shall belong to the third class, and the 
sum of one dollar and eighty cents upon the death of each member of the so- 
ciety so ‘long as he shall belong to the fourth class, the said society does 
promise to and agree with the said Ira Edwards, his heirs, executors, admin- 
istrators, and assigns, well and truly to pay to the estate of said Ira Edwards, 
or in case of the previous death of the person or persons to whom the certi- 
ticate is made payable, to the legal representatives of said Ira Edwards, 
within sixty days after due notice and satisfactory evidence of the death of 
the said Ira Edwards, and proof of interest, if assigned, or held as security, 
the sum of seventy cents for every member of the society belonging to the 
first class or shown in the margin of the certificate at the time of the said Ira 
Edwards’ death, and the sum of seventy-five cents for every member of the sec- 
ond class, and the sum of ninety-five cents for every member of the fourth class. 

And the said defendant avers that the amount which would be- 
come due and payable to the estate of Ira Edwards or his legal 
representatives, was indefinite and uncertain, depending on the 
number of members of said society at the time the said Ira Ed- 
wards should happen to die; and the said defendant avers that 
said Edwards on and before the 18th day of February, 1878, was 
justly indebted to this defendant in a large sum of money, amount- 
ing in the aggregate to the sum of $200, then past due, and the 
said Edwards was further desirous of borrowing other indefinite 


sums of money from time to time, to pay the assessments of said 
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certificate and keep the same in force; and this .defendant avers 
that said Edwards on the 18th day of February, 1878, being the 
owner and holder of said certificate of insurance on his own life, in 
consideration of said indebtedness which was then and thereby 
satisfied, and in consideration that this defendant would and did 
advance and pay for him divers other sums of money to the 
amount of $200, which were not to be, and were not, charged to 
said Edwards, did sell, assign, transfer, and set over said certificate 
of insurance, being the same one mentioned in the complaint to 
this defendant absolutely, and without the reservation of any 
trust or interest therein or in the proceeds thereof, which said sale 
and assignment were made in good faith by the said Edwards, and 
this defendant without any intent or purpose to speculate or wager 
on the life of said Edwards, who was then and there his intimate 
friend and Masonic brother, and bound by the rules and regula- 
tions of the lodge of Masons, of which each were members, to 
render assistance in time and money to said Edwards if he should 
happen to be sick or disabled, and the said Edwards was then and 
there in good health with a prospect of long life, and this defend- 
ant avers that at the time of said sale and assignment of said cer- 
tificate of insurance the said Edwards was not in debt to any one, 
save and except this defendant, and said sale and assignment were 
made without any intent on the part of said Edwards or the part 
of this defendant to cheat, hinder, or delay any creditors of the said 
Ira Edwards, but for the sole purpose of paying indebtedness so 
due and owing, and to grow due and owing to this defendant, which 
said sale and assignment was indorsed on said certificate of insur- 
ance which was duly acknowledged and delivered to this defendant; 
and this defendant avers that the said Masonic Mutual Benefit So- 
ciety was notified of and assented to’ the sale and assign- 
ment of said certificate, and that on the fifth day of Decem- 
ber, 1879, the said Ira Edwards died at the county of Elkhart, 
and state of Indiana, and this defendant avers that the said Ira 
Edwards left him surviving at the time of his death his widow, Anna 
A. Edwards, and no children nor descendants of children, and no 
father or mother, and said decedent left no debts; that on the third 
day of January, 1880, the said Anna A. Edwards sold, assigned, 
and transferred all her interest in and to said certificate, and to the 
proceeds thereof, which said assignment was assented to by said 
Masonic Mutual Benefit Society; and afterwards this said defend- 
ant made to the said society the proofs of death, and that he was 
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the owner thereof, and thereupon the said society paid said money 
to this defendant to and for his sole use, which is the same money 
sued for in said plaintiff's complaint. Wherefore, etc., she asks that 
said assignment of said insurance policy so made by plaintiff and so 
procured by said defendant be declared adjudged and decreed to be 
fraudulent and void, and of no effect, and to all other proper relief 
to which plaintiff is equitably entitled. The appellant filed a de- 
murrer to the complaint, which was overruled, and the proper ex- 
ception taken. 

The complaint was clearly bad, and the demurrer ought to have 
been sustained. The writing which the appellee by this action 
seeks to have nullified, as copied in:the complaint, is as follows :— 


For value received, I, Anna A. Powers, widow of the within named Ira Ed- 
wards, deceased, hereby assign, transfer, and set o\er to William H. Miller 
all my right, title, claim, and interest in and to the within policy of insur- 
ance, and to the money thereby secured ; I being the sole and only heir of Ira 
Edwards, he having no father or mother left him surviving, no child and no 
descendants of any child. Witness my hand and seal this third day of Feb- 
ruary, 1820. Anna A. EDWARDS. 


The averments upon which fraud is predicated are, in substance, 
as follows: “Ira Edwards who died in the year 1879, in his life- 
time procured a policy of insurance on his life. At the time of his 
death the said policy was in possession of the appellant, but the ex- 
istence of the policy and its whereabouts were unknown to the ap- 
pellee until August 1885; that on the 3d of January, 1880, the ap- 
pellant went to the appellee ostensibly for the purpose of paying 
her some money which he owed her, and, after making the payment 
produced what he said was a receipt for the money. and asked her 
o sign it, which she did, and acknowledged its existence before a 
notary public. The complaint avers, in general terms, that the ap- 
pellant concealed from the appellee the fact that there was an 
insurance policy, and the further fact that the same was in his pos- 
session; but what he said or did, whereby she was kept in igno- 
rance, is not averred. The most, therefore, that we can infer, is 
that the appellant remained silent. There is no averment in the 
complaint that the appellant even knew, when he presented the as- 
signment to the appellee for her signature, that she did not krow 
of the policy, and of his possession thereof. We must presume 
that when the appellant signed and acknowledged the assignment, 
that she could read and write, and was capable of reading the as- 
signment if she had so desired, because the complaint avers nothing 
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to the contrary. There is no charge in the complaint that any 
trick, artifice, or imposition was practiced, whereby the appellee 
was prevented from reading and examining the paper, and informing 
herself as to what it was. The assignment was necessarily before 
her when she executed it, and, as it was indorsed on the policy it 
was there also, and for all that appears in the complaint to the con- 
trary, she had ample opportunity to have read and examined both 
instruments. Had she taken ordinary precaution she would have 
read the instrument before her, and would not only have ascer- 
tained their character but also have learned that, if she executed 
the agreement, she would thereby transfer to the appellant all her in- 
terest in the policy. She acknowledged the assignment she supposed 
was a receipt, the complaint avers. The acknowledgement of a re- 
ceipt 1s something very unusual, and something which the law 
does not require for any purpose, and there is no allegation in the 
complaint that she did not know this at the time she executed the 
assignment. If she did, this circumstance ought to have admon- 
ished her that she had better read the papers before executing the 
one she was called upon to execute. It is evident from the facts 
and circumstances which are disclosed in the complaint, that if the 
appellee was deceived, and because of the deception executed a 
paper entirely different from the one she intended to execute, it was 
in consequence of her own negligence and folly, and not because of 
what the appellant represented to her, and in such a case the law 
affords no relief. ag 

We quote from Seeright vs. Fletcher, 6 Blackf., 380. The court 
says: “It does not appear that the defendant was deceived by the 
representations made to him, or, if he was, it is manifest that it 
was the consequence of his own folly. If the defendant was an il- 
literate man, and the bond had been misread to him, he not being 
able to detect the imposition, the case would have been different. 
But it appears that he signed the bond without reading it himself, 
or hearing it read, and, with all the means of knowing the truth in 
his power, reposed a blind confidence in representations not caleu- 
lated to deceive a man of ordinary prudence and circumspection. 
In such a case the law affords no relief.” See May vs. Johnson, 3 
Ind., 449; Rodgers vs. Place, 29 Ind., 577; Bacon vs. Markley, 46 
Ind., 116; Robinson vs. Glass, 94 Ind., 211; Nebeker vs. Cutsinger, 
48 Ind., 436; Ins. Co. vs. McWhorton, 78 Ind., 136; Baldwin vs. 
Barrows, 86 Ind., 351; Silver vs. Frazier, 3 Allen, 382; Bell vs. By- 
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erson, 11 Iowa, 233; Fulton vs. Hood, 34 Pa. St., 365; Ins. Co. vs. 
Reed, 33 Ohio St., 292; Munson vs. Hollowell, 26 Tex., 475. 

The first paragraph of the answer is a general denial, and the 
second paragraph is as follows : “And the said defendant, for, sec- 
ond answer to the plaintiffs complaint, says the cause of action in 
said plaintiff's complaint did not accrue within six years next be- 
fore the commencement of this suit.” The appellee replied to the 
second paragraph of answer in two paragraphs. The first paragraph 
is a general denial. The second paragraph of the reply is quite 
lengthy, and we will therefore not copy it inthe opinion. There 
was a demurrer filed to this paragraph, and overruled by the court, 
and an exception reserved. The paragraph is a mere repetition of 
the complaint, and, if good, then the paragraph of answer to which 
it is a reply was bad, and the demurrer filed thereto should have 
been sustained by the court. The second paragraph of the answer 
was well pleaded. The action was for relief against alleged fraud. 
Section 292, Rev. St., 1881, cl. 4 (sec. 300, Rev. Stat., 1881), pro- 
vides that if a person liable to an action shall conceal the fact from 
the knowledge of the person entitled thereto, the action may be 
commenced after the discovery, within the period of lmitation. 
The foregoing statute has been construed by this court as having 
reference to something of an affirmative character, something said 
or done which has the effect to prevent a discovery of the right of 
action by the person entitled to the same. Mere silence by the 
person liable to the action is not a concealment within the meaning 
of the statute : Boyd vs. Boyd, 27 Ind., 429; Wynne vs. Cornelson, 
52 Ind., 313; Jackson vs. Buchanan, 59 Ind., 391; Mussleman vs. 
Kent, 33 Ind., 453; McElvery vs. Sankey, 104 Pa. St., 265; Bucker 
vs. Lightner, 40 Pa. St., 199; Allen vs. Mille, 17 Wend., 202; Wood 
Lim. Act., p. 586, sec. 274, et seq. 

The following is all that is averred in this paragraph of reply 
with reference toconcealment. “She further avers that the defend- 
ant concealed from plaintiff the fact that she had executed to him 
an assignment of said policy, and never informed her of said fact.” 
All that this allegation amounts to is that the appellant knew the 
facts, and remained silent. 

There are other important questions in the record, which in view 
of the conclusions reached as to the questions already considered, 
we do not feel called upon to consider. The judgment is reversed, 
with costs, with directions to sustain the demurrer tothe complaint. 

Mitchell, J., took no part in the consideration of this case. 





Davey vs. Aitya Life Ins. Co. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF NEW JERSEY. 


DAVEY 


vs. 
ETNA LIFE INS. CO.* 


Where the physician’s certificate stated that the health of the insured had 
probably been impaired by the use of stimulants, and it was admitted in 
the evidence in his favor that he used stimulants though not to excess, 
there was good ground for the company to inquire whether the policy was 
not void through intemperance. 


Held, That the certificate of itself was not conclusive evidence of the cause of 
death, or prima facie proof against the claimant, but was evidence to be 
considered. 


If it appears from the preponderance of evidence that the insured after the 
date of the policy became so far intemperate as to impair his health, or to 
induce delirium tremens, contrary to the provisions of the policy, the 
latter would be avoided. 


Death from a single debauch, though the insured were previously temperate, 
would be a violation of the policy. 


Joun Linn and Corttanpt Parker, for Plaintiff. 
Turron G. Strona and Joserx D. Bentz, for Defendant. 


Wates, J. (charging jury.) 

This is an action of debt on a policy of insurance, dated July 16, 
1878, issued by the Adtna Life Insurance Company, of Hartford, 
Conn., to William A. Davey, whereby, in consideration of the repre- 
sentations and declarations made to the company in the application 
for the policy, and of the annual premium of $233.60, to be paid to 
the company on or before the 16th of July in each year during the 
continuance of the policy, the company insured the life of the said 
William A. Davey in the sum of $10,000, to be paid to his wife, Ada 
Davey, or, in the event of her death before his, to his executors, ete. 
The annual premiums were duly paid up to and including the 16th 


* Devisivu renuered, Aj-ril 1, 189. 
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day of July, 1881; and shortly after the payment of the last pre- 
mium, to wit, on the 6th of August, 1881, the insured died, leaving 
his wife, the said Ada Davey, the plaintiff in this action, to survive 
him. Proofs of death of the insured, according to the form pre- 
pared by the company, were duly made and delivered to the com- 
pany, and payment of the amount stated in the policy demanded, 
and, this payment having been refused, the plaintiff brought this 
action. 

The excuse or justification made by the company for its refusal to 
pay the sum demanded is that the insured failed to observe and 
perform one of the conditions contained in and constituting a part 
of the contract of insurance, and thereby released the company 
from all obligation to pay the principal sum. These conditions 
are to be found in the third clause of the policy, and among them 
is one which provides that if the insured “shall become so far in- 
temperate as to impair his health, or induce delirium tremens,” the 
policy shall become null and void. By his contract with the com- 
pany the insured accepted this condition, and agreed to lead a 
temperate life, and not to indulge in the use of alcoholic liquors to 
such an extent as to impair his health, or induce delirium tremens, 
and that, if he should break this condition, the contract between 
him and the company would be at an end, and the company would 
be no longer liable on its policy. It is alleged by the company that 
the insured violated this condition,—this part of his contract,—and 
that in consequence his health was impaired, and that his death 
was caused by intemperance or by delirium tremens, induced by 
his excessive indulgence in the use of alcoholic liquors. This, gen- 
tlemen, we understand to be the ground of defense to this action, 
and it will be your duty to seriously consider and weigh the evi- 
dence which has been submitted to you in support of the excuse 
and justification of the company in their refusal to pay the insur- 
ance money. The issue of fact is distinctly and broadly made, and 
the question for you to decide may be divided into two parts. 
First, had the insured, after the date of the policy, become so far 
intemperate as to impair his health; or did his intemperance cause 
or induce delirium tremens? If either of these questions is an- 
swered in the affirmative, your verdict must be for the defendant, 
for in either case the insured, William A. Davey, would have broken 
his contract, and the plaintiff here cannot recover. 

In the instructions now to be given to you we do not intend to 
review the evidence in detail, or to comment on the testimony fur- 
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ther than may be proper to direct your attention to the bistory of 
the brief illness of the insured, which immediately preceded his 
death, so far as that history can be gathered or inferred from the 
statements of witnesses on both sides, and from the admissions of 
the insured himself. By way of introduction, it may be stated that 
at the date of the policy the insured was in the thirty-second year 
of his age, and at the time of his death was not yet thirty-five. He 
was therefore in the prime of life, and in his application for the 
policy represented himself to be of sober and temperate habits, 
and not addicted to the excessive or intemperate use of any alco- 
holic stimulants, or opium, and declared that he did not use any 
of them often or daily. It appears, however, from the testimony of 
Mrs. Davey, that, for some time previous to his last illness, he had 
not been in vigorous health, but complained of a cough and lung 
trouble, had taken medical advice, and had gone abroad for a few 
months with the hope of obtaining relief, but without deriving 
much benefit from the change. He was a manufacturer by occupa- 
tion, and it was the chief part of his duty to attend to the financial 
branch of the business, conduct the correspondence, and visit Bos- 
ton, Philadelphia, Baltimore, Rochester, and other eastern cities, at 
least once a year, in connection with the interests of his firm. It 
had been his custom for severa] years before and after his mar- 
riage, which was in 1876, to visit Alexandria Bay, in the state of 
New York, during the months of July and August, where he would 
remain for at least two weeks, engaged almost daily in boating and 
fishing. Subsequent to his marriage his wife had always accom- 
panied him on his business trips and in these summer excursions, 
until the last one, when he went alone, his wife having been ad- 
vised by her physician to seek the cooler atmosphere of the Cats- 
kills. Prior to this time, Mrs. Davey says that her husband had 
been temperate and moderate in the use of liquor; that she had 
never seen him intoxicated; and that by the direction of his doctor 
she had administered to him milk punches and sherry wine for the 
benefit of his health. His brothers, who were associated with him 
in business, and who saw him almost daily, also testify thut they 
never saw him intoxicated or injuriously affected by the use of 
liquor. Mr. Van Horn, an intimate personal friend of the insured, 
and Mr. Matoone, an old friend of Mrs. Davey, both say that, so far 
as their observation went, the insured was never intoxicated. 
Mr. Davey arrived at Alexandria Bay on Saturday, the 23d 
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of July, 1881, in the evening, and was met by Mr. Ma- 
toone and others, who assisted him to the Crossman House, 
—the hotel where he boarded during his stay. He was suf- 
fering from a sprained ankle, and walked with a shuffling gait. 
After reaching the hotel he was not in a condition to see any one, 
presumably from debility and the fatigue of his journey, and, at the 
suggestion of Mr. Matoone, retired to his room soon after supper. 
There is no direct or satisfactory evidence as to the condition of 
Mr. Davey’s health at this time, and there is no proof that he was 
under medical treatment, or that he was afflicted with any special 
disease or complaint. On the day following his arrival he walked 
over to the Thousand Island House to call on Mr. Matoone, who 
had not then breakfasted, and passed some little time with that 
gentleman. On the same day he went out boating for a few hours. 
On Monday, the 25th of July, and on every succeeding day, with 
possibly the exception of Sunday, the 31st, he was out on the bay or 
river, boating and fishing, until Wednesday the 3d of August, when 
he was discovered early in the morning in his room, at the Cross- 
man House, prostrated by an attack of illness, which grew rapidly 
worse, and resulted in his death on Saturday, the 6th. 

The certificate of death of the insured was made by Dr. Rae of 
Jersey City, his family physician, who had been summoned by tele- 
gram to attend him, and who answered as follows to the questions 
relating to the length of his acquaintance with the insured, and to 
the cause of his death. After stating that he had been called to at- 
tend Mr. Davey on or about the 4th day of August, 1881, and con- 
tinued with him until the day of his death, he says in reply to the 
first question :— 

(1) How long have you known the deceased? About three years. (2) 
What was the direct cause of his death? Exhaustion from hematemesis. (3) 
What were the indirect causes of his death? Exposure to the sun and cirrho- 
sis of the liver. (4) Was his last illness occasioned, or had his general health 
been impaired, by any pernicious habits? He was in the habit of using stim- 
ulants, and a great deal of tobacco. Probably they impaired his health. 
(5) Was his health impaired by intemperance? See answer to 4. (6) Was 
his death caused directly or indirectly from intemperance? See answer to 4. 

On the presentation of this certificate to the proper officers of 
the company, it was not only right and proper, but it was incum- 
bent on them, in the discharge of their duty, to inquire further into 
the circumstances attending the death of Mr. Davey, in order to 
ascertain whether or not he had fairly kept and performed his part 
of the contract. Having done this, they became satisfied that ne 
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had broken the condition to which your attention has been called; 
that. the policy was thereby forfeited; and that the company was not 
liable for the amount insured. In taking this course the company 
cannot be censured or reflected on for adopting any unjust or op- 
pressive measures to resist the payment of what they consider to 
be an illegal claim. There is certainly enough of doubt and un- 
certainty in this certificate, as it stands, as to the direct or indirect 
causes of Mr. Davey’s death, to awaken suspicion; and there has 
also been sufficient evidence submitted to you by the company to 
justify them in laying the whole case before a jury, and asking for 
an impartial verdict. This certificate, of itself, and unexplained, is 
not conclusive evidence of the cause of death; nor is it prima facie 
proof against the plaintiff, for the reason that it was taken ex parte, 
and without opportunity for cross-examination; but it becomes a part 
of the evidence now to be considered by you, in so far as it has been 
explained by, andincorporated with, the oral testimony of, Dr. Rae, 
who has been examined before you in reference to it, and who has 
substantially repeated and confirmed its statements. These state- 
ments are cautious, guarded, and somewhat indefinite, but not un- 
fairly so, because it is the privilege and right of every physician, 
under similar circumstances, in the absence of a post mortem ex! 
amination, to qualify his opinion or judgment of the cause of his 
patient’s death. -In giving his opinion, Dr. Rae says that he was 
guided by his own observation, and by the statements made to him 
by Dr. Watson, the local physician, who had been called in before 
his arrival. The certificate gives as the cause of death hemateme- 
sis,—the vomiting of blood from the stomach,—which is one of the 
symptoms of cirrhosis of the liver,—that is, a condition of the liver 
produced in a large proportion of cases by the excessive or intem- 
perate use of alcoholic liquor for any considerable length of time. 
Dr. Rae is an intelligent physician, and gave his testimony with ap- 
parent candor. He had known the deceased for three years, had at- 
tended him professionally, and, as the result of his observation and 
knowledge, tells you, after certifying the cause of death according 
to his best judgment, that Mr. Davey was in the habit of using 
stimulants, and a great deal of tobacco, and that they probably im- 
paired his health. 

We have thus particularly directed your attention to the certifi- 
cate of death, and to the testimony of Dr. Rae in conjunction there- 
with, because they together will form the starting point in your in- 
vestigation of the actual and real cause of Mr. Davey’s death. You 
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have heard the testimony of Dr. Watson, who was called to see the 
insured on Wednesday morning, when he was first discovered labor- 
ing under the attack which proved fatal, and you will recall his 
narration of the condition in which he found Mr. Davey, and of 
what he said about himself. You will not fail to remember the de- 
clarations of Mr. Davey, his confession, indeed, that he had been cau- 
tioned by his family physician that unless he would stop drinking 
he would be liable to these attacks, and that he supposed it was all 
up with him now. Then there is the testimony of Dr. Bruce, who, 
in the months of July and August, 1881, was acting in the capacity 
of clerk in the Crossman House, and at the same time was pursu- 
ing the study of medicine, and is now a practicing physician, and who 
saw Mr. Davey very often during his illness. And, finally, there is 
the evidence of several other persons, boatmen, bar-keepers, and 
bell-boy, who had known Mr. Davey for various periods during 
his annual sojourns at Alexandria Bay, extending in some cases as 
far back as seven or eight years before his death; and they told you 
what they knew in reference to his habits of drinking while there, 
especially on the cccasion of his last visit. One of these witnesses 
—the oarsman who attended Mr. Davey every day from the 24th 
of July to August 3, 1881-—says that he warned Mr. Davey that “ if 
he didn’t stop drinking so much he would kill himself, and was told 
to mind his own business.” In addition to the witnesses who speak 
from personal observation and knowledge of Mr. Davey’s habits, 
there is the expert testimony of Drs. Phillips and Ward, who gave 
their professional opinion and judgment on the effects of the sup- 
posed quantities of liquor taken by Mr. Davey during the eight or 
ten days preceding his prostration, and also what, in their opinion, 
after hearing the testimony of Drs. Watson and Rae, and of the 
other witnesses, was the cause of hisdeath. Onthis evidence, which 
we have briefly passed in review, the defendant’s case rests, and it 
is claimed by the company to have proved the fact that Mr. Davey 
violated his contract by becoming so far inte:mperate as to impair 
his health, and so rendered the policy void. By way of rebuttal, 
the plaintiff has produced testimony to show that Mr. Davey had 
always been, at least subsequent to the date of the policy, and up to 
the time of his death,—that portion of his life with which we are 
now more particularly concerned,—a sober man. This testimony 
comes from the wife and brothers of Mr. Davey, and from two fam- 
ily friends, Mr. Matoone and Mr. Van Horn, none of whom, how- 
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ever, saw him during his last visit at Alexandria Bay, until he was 
in a dying condition, excepting Mr. Matoone. 

Now, gentlemen, you are to consider all the testimony that has 
been offered by the plaintiff and defendant on this question of the 
alleged violation of his contract by Mr. Davey, for it is your prov- 
ince to decide on the facts which have been established on the one 
side or the other. If, after a careful and conscientious examination 
of the whole evidence, you shall be satisfied that Mr. Davey did, 
after the date of the policy, become so far intemperate as to impair 
his health, or induce delirium tremens, your verdict must be for 
the defendant, but if you shall not be so satisfied, then the plaintiff 
will be entitled to a verdict for the full amount of the policy, with 
interest. It is not necessary, in making up your verdict, that you 
should be satisfied beyond a reasonable doubt of any fact or facts in 
reference to which evidence has been given in the course of the 
trial. You are only required to be governed by the weight of the 
testimohy, and on whichever side that weight preponderates your 
verdict must be rendered. 

As you have already been informed, at a former trial of this cause 
« verdict was rendered for the plaintiff; but, the judgment entered 
on that verdict having been reversed by the appellate court in con- 
sequence of the erroneous construction given to the jury in the for- 
mer trial, of the words, “so far intemperate as to impair his health,” 
the cause has been remanded here to be tried over again under 
the interpretation put upon those words by the Supreme Court of 
the United States. Of course, if the evidence which you have heard 
satisfies you that Mr. Davey died from delirium tremens, then there 
can be no doubt that the policy was thereby forfeited, and the 
plaintiff cannot recover; but if you shall not be satisfied that he 
died from that cause, then your attention must be directed to the 
meaning and import of the words “so far intemperate as to impair 
his health,” and, in order that you may clearly understand the in- 
terpretation of that phrase as announced by the supreme court, we 
will read that portion of the opinion of the court which defines and 
expresses what these words mean, The court, speaking through 
Mr. Justice Harlan, says:— 


If the substantial cause of the death of the insured was an excessive use of 
alcoholic stimulants, not taken in good faith for medical purposes, or under 
medical advice, his health was impaired by intemperance, within the mean- 
ing of the words ‘‘so far intemperate as to impair his health,” although he 
may not have had delirium tremens, and although, previously to his last ill- 
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ness, he had not indulged in strong drink for such a long period of time, or so 
frequently, as to become habitually intemperate. Whether death was so 
caused is a matter to be determined by the jury, under all the evidence. 
This language is plain, unequivocal, and cannot be misunderstood. 
If, therefore, Mr. Davey died from a single debauch, continued for 
one day or for ten days, he did become “so far intemperate as to 
impair his health,” although he had, previously to his last illness, 
led a temperate, or even strictly abstemious, life. This construc- 
tion of the words contained in the third clause of the policy is bind- 
ing on this and on all other Federal courts, and it is your duty, as 
well as ours, to obey it. You are the judges of the facts and of the 
credibility of the witnesses, but you must give your obedience to 
the law as announced by the highest tribunal in the land. In what 
we have now said to you, we have endeavored to substantially em- 
brace all the requests for special instructions made by the counsel 
for the plaintiff and defendant respectively, with perhaps one ex- 
ception, which is this: That in your deliberations you will not be 
influenced or controlled by any motives of sympathy or prejudice 
for or against either of the parties to this action, but that you will 
render a verdict according to the evidence,—a just and impartial 
verdict, which will command the approval of your own consciences. 
Verdict for the plaintiff. 


SUPREME COURT OF ILLINOIS. 


SUPREME LODGE, ANCIENT ORDER OF 
UNITED WORKMAN er at. 


vs. 
FLORENTINE ZUHLKE.* 


When an action was brought against three benevolent orders on a certificate 
from one alleged to have been issued or caused to be issued by all, and 
the plea of general issue was filed with a stipulation between the parties 
that the same evidence might be introduce as if the issue had been 
specially pleaded, this will not permit the defense that all the defendants 
were not on the certificate, and that a judgment against all jointly was 

erroneous, where the plea was not verified by aifidavit and no objection 


* Decision rendered, June 15, 1889. 
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was made to the certificate as evidence, and the court must have found 
from the evidence that there was a joint liability. 


Evidence that the defendants were all parts of one general system is evidence 
of such joint liability. Where the member of a benevolent society ap- 
pears in answer to charges and admits their truth while insane, his ex- 
pulsion based on such admission is invalid. 


Maaeruaer, J. 

This is an action as assumpsit brought on March 24, 1885, in the 
Circuit Court of Cook County by the appellee against the Supreme 
Lodge of the Ancient Order of United Workmen, the Grand Lodge 
of the Ancient Order of United Workmen of Dlinois, Wicker Park 
Lodge No. 104 of the Ancient Order of the United Workmen, the 
appellants. The case was tried before the circuit judge without a 
jury, the jury being waived by agreement. The trial resulted in a 
judgment in favor of the plaintiff, which has been affirmed by the 
appellate court. Appellants prosecute their further appeal to this 
court. The suit is brought upon a beneficiary certificate, dated in 
January, 1881, which certifies that Edward Zuhlke, the deceased 
husband of the appellee “is entitled to all the rights and privileges 
of membership in the Ancient Order of United Workmen, and to 
participate in the beneficiary fund of the order to the amount of 
$2,000, which sum shall at his death, be paid to Florentine Zuhlke, 
his wife. Zuhlke died on October 15,1884. The amended declara- 
tion, filed on October 28, 1885, consists of two special counts, which 
aver that the defendants issued, or caused to be issued, the cer- 
tificate sued upon to Edward Zuhlke. All the defendants, by their 
attorney, filed the plea of the general issue. It was stipulated 
between the parties that the defendants might introduce all mat- 
ter of evidence on the trial * * * under the plea of general issue 
which they might do had the same been properly specially pleaded.” 

The first point made by the appellants is that they are not jointly 
on the certificate, and that it was error to enter judgment against 
them jointly. Section 33 of the Practice Act (Rev. Stat. C., 110) 
provides that “no person shall be permitted to deny on trial the 
execution * * * of any instrument in writing, whether sealed or 
not, upon which any action may have been brought, * * * unless 
the person so denying the same shall, if defendant, verify his plea 
by affidavit.” The plea of the general issue was not verified by 
affidavit by the defendants or either of them. When the certificate 
was introduced by the plaintiff upon the trial below, the defend- 
ants made no objection to itsintroduction. Section 35 of the Prac- 
tice Act provides that “in actions upon contracts, express or im- 


plied, against two or more defendants as partners or joint obligors 
VoL, XVIII.—48. 
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or payors, whether so alleged or not, proof of the joint liability or 
partnership of the defendants * * * shall not, in the first instance, 
be required to entitle the plaintiff to judgment, unless such proof 
shail be rendered necessary by pleading in abatement, or unless 
the defendant shall file a plea in a bar, denying the partnership or 
joint liability or the execution of the instrument sued upon, verified 
by affidavit.” In this case the defendants did not, either or any of 
them, plead in abatement, or file a plea in bar, denying their joint 
liability, or the execution of the certificate, verified by affidavit. 
The language of the stipulation is not broad enough to cover the 
pleas verified by affidavit and in abatement, which are required by 
said section 33 and 35. Appellants invoke the well-known princi- 
ple that, in order to recover in an action ex contractu, a cause of 
action must be established against all of the defendants (Griffith vs. 
Furry, 30 Ill., 251; McLean vs. Griswold, 22 Ill., 219; Golt vs. Joice, 
61 Ill., 489); and they claim, in view of this principle, that the pro- 
visions contained in section 35, as above quoted, do not prevent the 
defendants, or either of them, from questioning their joint liability 
without such plea, but merely relieves the plaintiff of the common- 
law burden of proving such joint liability in the first instance. It 
is, therefore, contended that no recovery can be had, even in the 
absence of such a plea as is required by said section, if the evi- 
dence shows affirmatively that defendants are not jointly liable. 

We think that the contention of the appellants in this regard is 
correct, but they had the full benefit of it upon the trial below. 
The trial court held as law in the decision of the case the following 
proposition submitted by the defendants: “That, notwithstanding 
there is no plea in this case denying the joint liability of the de- 
fendants, if it appears from the evidence in the case that the defend- 
ants are not jointly liable, there cannot be a finding or judgment 
against them jointly.” Holding the law to be as thus stated the 
circuit court must have found the fact to be that defendants were 
jointly liable. The judgment of the appellate court affirming the 
finding of the circuit court is conclusive upon this question of fact 
so far as we are concerned. After a careful examination of the 
constitutions of the various organizations, and of the certificate 
and other documentary and oral proof of the record, we cannot 
say that there is no evidence tending to establish such joint lia~ 
bility. The defendants’ corporations all seem to be parts of one 
general system, the supreme lodge being apparently an aggrega- 
tion of the grand lodges, the grand lodges working under the 
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authority of the supreme lodge; the subordinate lodges, like the 
Wicker Park Lodge, being under the jurisdiction of the grand 
lodges, and the rights and privileges of membership in either or 
all of the lodges being the same as those rights and privileges in 
the Ancient Order of United Workman. We do not think the first 
point is well taken. Itis next urged by the appellants that no re- 
covery can be had because Edward Zuhlke was in his lifetime 
expelled from the grand lodge. It appears that the deceased was 
taken sick with “ degeneration of the brain,” on June 16, 1884, and 
that after that date he was entitled to the benefit of the sick fund. 
About June 27, 1884, it was charged against him that he had made false 
statements in regard to his health when he joined the lodge in Decem- 
ber 1880, or January 1881, and also that he had attempted to com- 
mit suicide on June 21, 1884. Proceedings for his expulsion, based 
mainly upon the charge of false statements made about his health 
when he first became a member, were begun about the 27th of 
June, 1884, and resulted in his expulsion on August 15,1884. Upon 
the trial before the circuit court the plaintiff introduced evidence tend- 
ing to show that the deceased was insane during the proceedings for 
his expulsion. The defendants introduced testimony tending to 
show that he was sane at the time. That he wasinsane is a fact 
which is established by the judgment of the appellate court. But 
the trial court modified several of the propositions submitted to it 
by the defendants, so as to hold that the judgment or expulsion, 
and the proceedings therefor, were no bar to recovery, if the de- 
ceased was insane when the proceedings were conducted and the 
judgment rendered. Such moditications are claimed by the appel- 
lants to be error. They insist that, by reason of such expulsion, 
there can be no recovery in this case even if the deceased was in- 
sane during the proceedings which resulted in expulsion. If the 
tribunal which expelled Zublke had no jurisdiction, then the judg- 
ment of expulsion was void. Such judgment as presented by this 
record must be regarded as a consent judgment, or a judgment by 
confession. In the first place whatever jurisdiction was acquired 
over the person of the deceased was so acquired by his appearance, 
and not by the service of process or notice upon him as prescribed 
by the constitution of the lodge: Sec. 2., Art. 16. Const, provides 
for a special committee of three to investigate the alleged offense 
and to prefer charges against the accused member, if they think 
there are grounds therefor, and to take charge of the prosecution 
on the part of the lodge. Section 3 provides that the charges so 
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preferred “shall be read in open lodge at the next stated meeting 
thereafter and the recorder shall immediately furnish a copy 
thereof under the seal of the lodge to the member so accused, and 
at the same time cite said member to appear before the lodge at the 
second stated meeting thereafter, when the matter will be taken up 
for consideration, at which time, if the charges are not withdrawn, 
a committee of five members shall be appointed.” Section 4 pro- 
vides that the charges shall be referred to this committee of five, 
and that they shall examine the party, witnesses, etc. A record is 
produced, which purports to be full and complete, of the proceed- 
ings of expulsion before the lodge, and also before the trial com- 
mittee of five members. It nowhere appears that a copy of the 
charges against him was furnished to Zuhlke, or that he was cited 
to appear before the lodge at the second stated meeting, or that 
he ever appeared before the lodge at all. On August 1, 1884, there 
was a meeting of the lodge, at which the charges were preferred, 
and at the same meeting a trial committee of five was appointed in 
the absence of Zuhlke, and without any citation to him to appear, 
and without any notice to him of the charges. On the same day 
the trial committee met and resolved to hear evidence on August 5, 
1884, and instructed their secretary to summon Zuhlke to appear 
on that day. On August 5, 1884, the committee of five met and 
examined witnesses. Zuhlke appeared at this meeting of the com- 
mittee and was requested by them, and then for the first time the 
charges were read to him. It is not shown whether he had been 
summoned by the secretary or not. Some testimony was also taken 
on August the 7th, but Zuhlke does not appear to have been pres- 
ent. Another meeting of the committee on August 14, 1884, Zuhlke 
was present, and the testimony was read over to him and he was 
asked some questions in regard to it. He is not shown to have 
been present on any other occasions than at the meetings of the 
committee on the 5th and 14th days of August. The report of the 
committee sustaining the charges was dated August 14th, and pre- 
sented to the open lodge and adopted on August 15th in the absence 
of the accused and of his counsel. The only counsel which the de- 
ceased had was one Rath, a saloon keeper, who is not shown to 
have been present at any time except before the committee on 
August 14th. 

In the second place, the judgment of expulsion, which was noth- 
ing more than the adoption by the lodge of the report of the com- 
mittee of five, is based mainly upon the admission of the accused as 
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to the truth of the charge against him. On August 5th he admitted 
that he had had spells of sickness as far back as 1878 and 1879. On 
August 14th he made the same admission, and at that time Rath 
declined to oppose his expulsion for the alleged reason that he had 
admitted the charge to be true. The committee in their report 
find “Brother Ed. Zuhlke guilty of above-mentioned charges while 
(which) Brother Zuhlke does not dispute.” It thus appears that 
the judgment of expulsion rests upon the appearance of the accused, 
and upon his admission of facts. Appearance and admissions in- 
volved the element of consent. If a man is brought into court not 
by service of process but by an entry of his appearance, he must 
be intelligent enough to comprehend the meaning of his act If he 
admits a fact to be true, such admission cannot bind him, unless he 
has mental capacity enough to understand its force and effect. So 
far as this court is concerned it is an established fact that the ac- 
cused entered his appearance in the expulsion proceedings, and 
therein admitted the truth of the charges against him while he was 
insane: In Bradford vs. Abend (89 Il., 78), we said: “The bill was 
filed in the name of the insane wife against her husband for divorce. 
* * * Tt is a matter of no conseyuence who advised the filing of 
the bill. Being insane she could give no consent to the proceed- 
ings had in the divorce case, and hence everything that was done 
in her name was invalid. Consent involves an act of reason, and 
when one is bereft of reason it follows there can be no consent 
given that comes from replication.” This language is strictly 
applicable to the relations of the deceased Zuhlke to the proceed- 
ings for his expulsion. Being insane he was incapable of giving 
that consent upon which alone those proceedings can rest for their 
validity. We are of the opinion that the trial court committed no 
error in modifying the propositions of law submitted to it, in the 
respect above indicated. 

The judgment below was for the $2,000 named in the certificate, 
without interest. The appellee assigns as cross-error that she was 
allowed no interest. It is in evidence that on October 24, 1884, 
appellee gave the appellants written notice of her husband’s death 
on October 15, 1884, and made a written demand for the payment 
of the $2,000. We know of no reason why she is not entitled 
to interest from the date of such notice. at the rate of 6 per cent 
per annum: Insurance Co. vs. Gould, 80 IIl.,388; Insurance Co. vs. 
Robinson, 98 IIL, 324. The judgment of the circuit court and 
appellate courts are correct as far as they go, but they should have 
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allowed interest. The interest on $2,000 at the above rate from 
October 24, 1884 to the present term of this court is $553.33. 
Judgment is therefore hereby rendered in this court in favor of the 
appellee for $2,553.33. Affirmed and modified. 


UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF ILLINOIS. 


FULLER er at. 
vs. 
DETROIT FIRE & MARINE INS. CO. er au.* 


Where there was a dispute between the insurers under marine policies and 
these under fire policies as to their respective liabilities for a vessel 
stranded and burned, and separate suits at law might have involved dif- 
ferent apportionments in each case, it was competent for an equity court 
to make an apportionment and compel payment from each insurer. 


In such case it was not necessary to apportion the loss in the preliminary 
proofs though the policies required the amount claimed to be stated. It 
was sufficient to state the amount of loss and amount of insurance. 


W. P. Brack, for Complainants. 
Scuvuyter & Kremer and H. D. Govutper,, for Marine Insurers. 
E. H. & N. E. Gary and G. D. Van Dyke, for Fire Insurers. 


Buopcett, J. 

This case is now befgre the court upon exceptions filed by the 
defendants to the master’s report. The material facts set out in the 
bill and shown in the proofsare: That the complainants on the 28th 
day of February, 1885, became the owners of the steamer Buckeye, 
then lying in the port of Chicago, and on said day took out insurance 
against fire on the hull, boilers, engines, machinery, tackle, apparel, 
and furniture of said steamer, to the amount of $12,000, as follows: 
Sun Fire Insurance Office, of London, Eng., $2,500; Louisville 
Underwriters, of Louisville, Ky., $2,500; Reading Fire Insurance 
Company, of Pennsylvania, $1,500; Fire Association of Philadelphia, 
$2,500; Manufacturers & Builders’ Fire Insurance Company, of New 


* Decision rendered, October 2Y, 1888. 
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York, 1,500; Citizens Insurance Company, of Pittsburgh, $1,500. 
These policies were all for the term of one year, and gave permis- 
sion to navigate the great lakes and waters tributary thereto; also, 
to make ordinary alterations and repairs; and permitted other in- 
surance. And on the 30th day of May, 1885, complainants took out 
marine insurance on said steamer, her engines, boilers, machinery, 
tackle, apparel, and furniture, as follows: The Mercantile Insur- 
ance Company, of Cleveland, Ohio, $5,000; Phenix Insurance Com- 
pany, of Brooklyn, N. Y., $5,000; the Detroit Fire & Marine Insur- 
ance Company, of Michigan, $5,000. In the body of the policies it 
was provided that the insurance was touching the “adventures 
and perils of the lakes, rivers, canals, fires, and jettisons that shall 
come to the damage of the said vessel, or any part thereof.” In the 
policy of the Detroit Fire & Marine Insurance Company the word 
“fire” was erased from the clause above quoted in the printed form, 
and on the margin of the policy was stamped the following provis- 
ion: ‘ Warranted free from any claim for loss caused by or in con- 
sequence of fire,” and substantially the same clause was stamped 
upon the margins of each of the other policies, but the word “fire ” 
was not erased from the body of the printed form of the policies. 
For a day or two prior to the 12th day of June, 1885, the said 
steamer was engaged in taking on a cargo of about 8,000 partly- 
seasoned cedar railroad ties, at Houston’s Bay, near the Gran Mani- 
toulin Islands, on the north side of Lake Huron; and on the morn- 
ing of the 12th day of June the steamer left Houston’s Bay, at about 
half past 5 o’clock, for St. Michael’s Bay, where she was to take in 
tow a schooner for the port of Chicago. The steamer had on board 
a pilot and chart, and proceeded at a slow rate of speed, probably 
not to exceed four miles an hour; and when about half the distance 
between Houston’s Bay and St. Michael’s Bay she struck upon a 
rock, not laid down in the chart, and unknown to the pilot, and slid 
about half her length upon the rock before she stopped. Before 
she ran upon the rock she was drawing about 10 feet of water 
forward, and about 11} feet aft. There was a heavy sea running at 
the time the vessel struck, which caused her to pound somewhat, as 
she rested upon the rock near her middle, and just forward of the 
forward end of her boiler-room. The rock seems to have been an 
isolated one, and all around it was deep water. Fruitless efforts 
were made by the master and crew by means of her own machinery 
to back her off from the rock or to drive her over it. About one- 
third of her cargo was stored in her hold, and the remainder was 
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upon her deck, and for the purpose of relieving her so that she 
could be got off the rock, if possible, about 2,000 of the ties forming 
part of her deck-load were thrown overboard. It was soon found, 
however, by her master and the crew, that the attempt to relieve 
her in this manner only caused her to pound the harder. Soon 
after she struck she was found to be leaking rapidly, and within less 
than an hour the water had made such headway as to put out the 
fires in her fire-box; and shortly after her fires were extinguished a 
fire broke out in the forward end of her boiler-room, which spread 
with great rapidity, and resulted in the complete destruction of the 
steamer and her machinery. Before the fire was discovered, a 
smail boat and crew had been dispatched to St. Michael’s Bay to 
obtain the assistance of a powerful and thoroughly equipped 
Canadian tug, then lying at St. Michael’s Bay, and this tug came 
out to the assistance of the steamer while she was burning, but was 
unable to do anything towards getting her off, or to extinguish the 
fire. There is no dispute but what the loss was total, as nothing 
was saved to the complainants from the wreck. It is true that the 
proof shows that one small anchor was taken from the bow of the 
steamer by the crew of the tug which was summoned to her assist- 
ance, but the tug crew seem to have treated it as their own; at least 
they never delivered it to the complainant, and there is no serious 
contention that the loss was not total. Proofs of loss as called for 
by the terms of the respective policies were submitted in apt time 
by the complainants to the respective insurance companies; these 
proofs claiming that the extent of the loss sustained by the com- 
plainants from the destruction of the steamer was $19,950. None 
of these insurance companies have paid or offered to pay the com- 
plainants any part of the loss thus sustained; the fire insurance 
companies insisting that the loss was wholly by a peril of the sea, 
while the marine insurance companies insisted that the loss was 
mainly a fire loss, and that the chief burden of the loss should fall 
upon the fire insurance companies. The marine insurance compa- 
nies conceded that they were liable to the extent of the marine 
injury only; that is, the cost of getting the steamer off the rock 
where she was stranded, and to a port of safety, and of such repairs 
as would restore her to the condition in which she was at the time 
of the stranding. The bill asks that the court ascertain and deter- 
mine the amount of the loss sustained, and the portion thereof 
which should be borne by the respective classes of insurance; that 
is, how much of the loss shall be borne and paid by the marine 
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insurance companies, and how much shall be borne and paid by the 
fire insurance companies, and that the portion of the loss to be 
borne by each class be apportioned to the respective companies of 
such class. All the insurance companies were made parties to this 
bill, and appeared and answered, and, after issue joined, the case 
was referred to the master to take proofs and report his findings in 
the premises. 

The master’s report filed in pursuance of this reference in sub- 
stance finds the extent of complainant’s loss by the stranding and 
burning of the steamer to be $18,000; that up to the time the fire 
broke out the loss was wholly a maritime loss, to be borne solely by 
the marine insurance; and he finds the amount of such loss to be 
$6,000,—that is, he finds that it would have cost $6,000 to have got the 
steamer off the rock, tow her to a port of safety, and make the re- 
pairs necessary to restore her to the serviceable condition in which 
she was immediately preceding the stranding. He also finds that 
the stranding was the proximate cause of the fire; and that the 
marine and fire insurance were concurrent, as to the loss by the fire, 
to the extent of $9,000; and that the fire insurance companies are 
solely liable for the excess of the loss above the total amount of the 
marine insurance, which is $3,000, and apportions the loss as fol- 
lows: Marine loss from stranding alone, before the fire broke out, 
and to be paid solely by marine insurance companies, $6,000; con- 
current insurance, to be divided between the two classes of in- 
surers, $9,000, of which the marine companies are to pay five-ninths, 
$5,000, and the fire companies are to pay four-ninths, $4,000; and 
the amount to be paid solely by the fire companies, $3,000. 

Both classes of defendants have filed exceptions to the master’s 
report, but I do not deem it necessary to consider them in detail, 
as most of them relate to the master’s findings of fact upon the 
proof before him; and, after a careful review of these proofs, I am 
satisfied that his findings upon all the questions of fact are correct, 
and should be sustained. It is true there is much conflict in the 
testimony; a large portion of it being as to the cost of rescuing and 
repairing the steamer, and as to the probability of saving her, and 
as to the origin or cause of the fire and the value of the steamer. 
Very much of it consists of the opinions or judgments of witnesses 
more or less familiar with the subject upon which they testify, and 
I will merely say that it is my conclusion that the master has care- 
fully analyzed this mass of testimony, and found the facts intelli- | 
gently, according to the preponderance of the proofs. Others of 
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the exceptions go to the finding of the master in regard to appor- 
tionment of the loss between the two classes of insurers, and, after 
a full discussion by the counsel for the objecting companies of the 
apportionment made by the master, and the rulings and reasons by 
which he reached that apportionment, I am of opinion that he has 
adopted the correct rule, and made a just and proper apportion- 
ment according to the relative liabilities of the two classes of in- 
surers, and of the companies constituting those two classes. 

Two questions of law are, however, raised by the exceptions filed 
in behalf of the fire insurance companies, which require some con- 
sideration: (1) Has a court of equity jurisdiction, upon the case 
made by the bill and proofs in this case, to apportion this loss 
among these respective defendants, and require payment from each 
of the amount for which it is liable? (2) Were the preliminary 
proofs of loss presented by the complainants to the fire companies 
a sufficient compliance with the conditions of the policies? 

As to the first question, 1t is obvious that, in separate suits at law 
against each of these irsurers, the complainants would have been 
required to establish by proof to a jury, or to the judge in case a 
jury was waived, the proportion of loss to be borne by each class 
of insurers, as well as the amount to be paid by each member of 
that class,—that is, how much of the loss, if any, should be borne 
alone by the marine insurance, and how much, if any, should be 
borne alone by the fire insurance, and how much, if any, should be 
borne by the two classes jointly; and it is clear that courts and 
juries might, and probably would, have differed widely as to the 
division of the loss between the two classes of insurers, if not as to 
the division between the members of such classes, and hence the 
complainants in suits at law would have been in peril of failing 
to recover perhaps a large portion of their actual loss by reason of 
different findings of juries or courts upon the same evidence. And, 
when several parties are liable to a contribution for the payment 
of a common debt or obligation, an apportionment of the amount 
to be contributed and paid by each has always been deemed within 
the field of equity jurisprudence: 1 Story, Eq. Jur., § 492. And 
the same learned writer, in section 478 of the same work, gives the 
reasons for such exercise of jurisdiction as follows:— 

But there are many difficulties in proceeding in cases where an apportion- 
ment or contribution is allowed at the common law; for, where the parties are 


numerous, as each is liable to contribute only for his own portion, separate 
* actions and verdicts may become necessary against each other, and thus a 
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multiplicity of suits may take place; and no judgment, in one suit will be con- 
clusive in regard to the amount of contribution in a suit against another per- 
son; * * * whereas in equity all parties can at once be brought before the 
court in a single suit, and the decree apportioning will thus be conclusive 
upon all parties in interest. 


And in a case of general average, where a part of the cargo of a 
ship has been sacrificed for the purpose of saving the ship and the 
remainder of the cargo, a court of equity has always been held the 
proper tribunal to apportion the contribution to be made by the 
ship, the freight, and the cargo saved, to compensate for the prop- 
erty sacrificed; and the reasons for such jurisdiction are fully 
stated as follows, in section 491 of the work from which I have 
just quoted :— 


It may readily be perceived how difficult it would be for a court of law to 
apportion and adjust the amount which is to be paid by each distinct interest 
which is involved in the common calamity and expenditure. Take, for in- 
stance, the common case of a general ship or packet trading between Liver- 
pool and New York, and having on board various shipments of goods, not 
unfrequently exceeding a hundred in number, consigned to different persons, 
as owners or consignees; and suppose a case of general average to arise dur- 
ing the voyage, and the loss or expenditure to be apportioned among all these 
various shippers according to their respective interests, and the amount which 
the whole cargo is to contribute to the reimbursement thereof. By the gen- 
eral rule of the maritime law, in all cases of general average, the ship, the 
freight for the voyage, and the cargo on board, are to contribute to such re- 
imbursement, according to their relative values. The first step in the process 
of general average is to ascertain the amount of the loss for which contribu- 
tion is to be made; as, for instance, in the case of jettison, the value of the 
property thrown overboard, or sacrificed fur the common preservation. The 
value is generally indefinite and unascertained, and from its very nature, 
rarely admits of an exact and fixed computation. ‘The same remark applies 
to the case of ascertainment of the value of the contributory interest, the ship, 
the freight, and the cargo. These are generally differently estimated by dif- 
ferent persons, and rarely admit of 4 positive and indisputable estimation in 
price or value. Now, as the owners of the ship and the freight and the 
cargo, may be, and generally are, in the supposed case, different persons, hav- 
ing a separate interest, and often an adverse interest to each other, it is obvi- 
ous that unless all the persons in interest can be made parties in one common 
suit, so as to have “the whole adjustment made at once, and made binding 
upon all of them, infinite embarrassments must arise in ascertaining and appor- 
tioning the general average. Ina proceeding at the common law, every party 
having a sole and distinct interest must be separately sued, and, as the ver- 
dict and judgment in one case will not only not be conclusive, but not even 
be admissible evidence in another suit, as it is res inter alios acta, and as the 
amount to be recovered must in each case depend upon the value of all the 
interests to be affected, which, of course, might be differently estimated by 





684 Report of Decisions. [ Sept., 


different juries, it is manifest that the grossest injustice or the most oppres- 
sive litigation might take place in all cases of general average on board of 
general ships. A court of equity, having authority to bring all the parties 
before it, and to refer the whole matter to a master to take an account, and 
to adjust the whole apportionment at once, affords a safe, convenient, and 
expeditious remedy; and it is accordingly the customary mode of remedy in 
all cases where a controversy arises, and a court of equity exists in the place, 
capable of administering the remedy. 

And the same is stated in Adams, Kq., 268, and Garrison vs. 
Insurance Co.,19 How., 312. In the later case the jurisdiction of a 
court of equity to apportion and enforce payment of a loss, where 
there was a large number of insurers, was fully sustained, both on 
the ground of the right of a court of equity to apportion among 
contributors, and also to prevent a multiplicity of suits; there being 
fifteen insurers in that case, while here there are nine. These 
authorities, and others to which my attention has been called, seem 
to me to amply support the jurisdiction of this court to give the 
relief asked by this bill, while the complainants’ remedy at law 
would almost necessarily be uncertain and incomplete. A court of 
equity, with all the parties before it, can do complete justice, not 
only as between the complainants and the two classes of defend- 
ants, but as between the defendants in the two classes in their rela- 
tions to each other under their repective policies. 

By the second point, the fire insurance companies insist that they 
are not liable, because, they say, that all the policies require that 
the insured shall, in case of loss, furnish to the insurer a full and 
detailed statement of the loss, and the amount claimed. In the 
proofs of loss served by the complainants upon the fire insurance 
companies, they simply state the value of the steamer, her engines, 
etc., and that the loss was total, and did not attempt to compute or’ 
state the share of the loss to be borne by each fire insurer. I do 
not think it was necessary for the complainants to apportion, or 
attempt to apportion, this loss among the different underwriters in 
their preliminary proofs. It was sufficient if they stated the amount 
of the loss and the amount of the insurance; and this they did, 
leaving each underwriter to make the computation of its own share 
of the loss. I do not, therefore, deem either of the exceptions filed 
by the defendants to be well taken, and the same are each and all 
overruled, and the master’s report contirmed, and a deeree may be 
prepared in accordance with the recommendation of the report. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


MARSH 
US. 


SUPREME COUNCIL AMERICAN LEGION 
OF HONOR er at.* 


The statute under which a benevolent society was organized was afterwards 
enlarged to permit of other classes of beneficiaries. The enlarged provis- 
ion had never been formally adopted by the society. 


Held, That the acceptance of a substituted beneficiary of the latter class was 
sufficient answer to an objection by a claimant of the fund that the sub- 
stitution was in excess of its authority. 


The law of the corporation provided that applicants should enter the names 
of the members of their family or dependents to whom they wished bene- 
fits to be paid. Another section provided that members might surrender 
their certificates for others payable to such dependent beneficiaries as 
they might elect. 


Held, That a substituted beneficiary, ifa member of the family, need not be 
dependent. 


‘The officers of a subordinate council, through collusion, failed to seal the mem- 
ber’s application for substitution as required by the laws of the society. 


Held, That this could not be objected to when the society recognized the 
substitution as valid. 


W. C. Coaaswett, for Plaintiff. 

Srearns & Butter, fur Supreme Council. 

Wiuarp Howzanp, for Defendant, Marsh. 

Devens, J. 

The principal defendant is a beneficiary corporation formed un- 
der the general laws of the commonwealth as they existed in 1879, 
which are found in Pub. St., c. 115, § 8. In 1880, Walter H. Marsh 
became a member and received a benefit certificate in the sum of 
$2,000, payable to his sister, which was afterwards changed so as 
to be payable to his wife, Mrs. Emeline S. Marsh. In 1887, he 
sought to substitute his mother, Mrs. Luthera Marsh, as beneficiary 
of this fund. The questions presented by the report are whether 
he was entitled thus to substitute his mother as beneficiary of the 
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fund, and whether, in viey of the steps taken by him in order to 
make this substitution, and of the fact that it was not actually ef- 
fected by reason of the conduct and acts of Emeline S. Marsh, which 
prevented the issuance of a new certificate, the plaintiff is entitled 
to the same benefit as if the substitution had been made. The cor- 
poration admits its liability and is ready to pay the amount of the 
benefit to any one who may be held lawfully entitled thereto. It 
carries on its business principally through what are called subordi- 
nate councils, to whom applications for membership are made, 
through whom assessments are levied to provide the necessary 
funds for its operations. The by-laws require that the name of the 
beneficiary shall be entered upon the benefit certificate by the su- 
preme secretary of the corporation, subject to the future disposal of 
the benefit by the member. This is done after petition to the su- 
preme secretary, signed by the member desiring to make the change, 
attested by the secretary of the subordinate council to which he 
belongs, with the seal attached, and accompanied by a certain fee. 
The change is effected by the surrender of the membership certi- 
ficate and the issue of a new one, payable to the beneficiary. The 
corporation had authority by the statute as it existed when it was 
formed, to establish a fund “for the purpose of assisting the wid- 
ows, orphans, or other persons dependent upon deceased members.” 
The statute of 1882, c. 195, enlarged the powers of such associa- 
tions by adding to the persons therein described “ other relations of 
deceased members.” The constitution and by-laws of the defend- 
ant corporation have been republished since the act of 1882, with- 
out alluding to or noticing that statute, and whether with any al- 
terations therein does not appear. This statute did not require for- 
mal adoption by a beneficiary corporation, and it was therefore held 
that where after its passage such an association accepted the appli- 
cation of a person, with a designation of a beneficiary that could 
only lawfully be made by virtue of the latter statute, it could not 
be said by it, or any claimant of the fund, that it was exercising, 
and was only authorized to exercise, the more limited powers which 
it had under the earlier statute: Order of Foresters vs. Callahan, 
146 Mass., 393. 

In the case at bar, the certificate was issued to the member, and 
thus the contract made with him previous to the statute of 1882. 
With the assent of the member and the corporation, there is no rea- 
son why the class of beneficiaries from whom he might select should 
not be extended to all mentioned in that statute. Even if the cor- 
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poration might have refused to allow the wider designation thus 
permit.ed, it is found that it did not, and was ready, had the for- 
malities required by it been complied with, to accept Mrs. Luthera 
Marsh, the mother of the member, as the beneficiary. Although 
not dependent upon the member, she was within the larger class of 
beneficiaries contemplated by the statute of 1882. No person 
named as beneficiary among the large class for whose benefit the 
earlier statute allowed provision to be made had any such in- 
terest in the fund that he or she could object to any change in the 
disposal thereof in favor of one of the additional class whom the 
latter statute had enumerated, if the member so desired, and if 
the corporation was prepared to assent to it. In an ordinary life 
policy made payable to a person named, the rights of the benefic- 
iary are fixed by the terms of the policy, and are vested when the 
policy is issued. In the certificates of a beneticiary association 
which are issued to a holder, and which authorize him to designate 
another beneticiary than the one originally named, the holder may 
make such changes as the law of the association permits, within the 
limits of those classes for whom by statute such association may 
provide. Ali that a beneficiary has during the lifetime of the mem- 
ber who holds the certificate is a mere expectancy, which gives no 
vested right in the anticipated benefit, and is not property, as 
owing to his right of revocation, it is dependent on the will and 
pleasure of the holder : Richmond vs. Johnson, 28 Minn., 447. As 
the beneficiary has only an expectancy, it would seem that a law 
changing the persons to whom benefits might be designated, and 
enlarging their number, would apply to certificates issued before it 
took effect, as well as to those subsequently issued : Society vs. 
Burkhart, 110 Ind., 189. 

When the constitution of a society which originally provided 
that a benefit should be paid only to a widow or children had been 
legally amended, so as to allow the amount to be paid to any one 
designated in his lifetime by the holder, the person so designated 
was held entitled to the exclusion of the widow: Durian vs. Cen- 
tral Verein, 7 Daly, 168. The defendant Emeline relies much on 
the case of Elsey vs. Association, 142 Mass., 224. In this case, a 
member of the association in his application for membership desig- 
nated his wife as the person to whom the benefit was to be paid at 
his death. A by-law provided that the benefit should be paid “to 
the person or persons designated by the member in his application 
for membership or last legal assignment, provided such persons 
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are heirs or members of the decedent’s family.” The member af- 
terwards attempted to change the designation from his wife to his 
mother, who was not living with him, but who was living with her 
husband, in another town and couaty. It was held that the at- 
tempted designation was invalid; that the original designation to 
the wife remained in force; and that she was entitled to the fund. 
An examination of the papers in the case shows that the attempted 
change of designation was after the statute of 1882, but no notice of 
this statute which allowed the designation of the relatives of de- 
ceased members other than their children is taken in the argument, 
nor does it seem to have been brought to the attention of the 
court. It is not alluded to in the opinion, which tests the validity 
of the designation by reference to the statute of 1877, c. 204, which 
did not include relatives; and holds that to give the word “ family ” 
such a construction as would include his mother, not resident with 
him, would make the by-law overreach the scope of the statute, and 
violate its spirit and purpose. As the attempted designation of the 
mother was held illegal and invalid, it did not become necessary to 
consider whether it had been assented to by the corporation. Re- 
marks similar to these apply to the case of Tyler vs. Association, 
(145 Mass., 135), also relied upon. In view of tke fact that in 
neither of these cases was the effect of the statute of 1882, in giving 
a wider right of designation than that allowed by the statute of 
1877 to the certificate holder in corporations formed under that 
act, considered, they cannot be deemed authority for the proposi- 
tion that it was not competent for the holder of such a certificate, 
issued prior to that statute, with the consent of the corporation, 
thereafter to make a designation in accordance therewith. 

It was held, indeed, in Legion of Honor vs. Perry (140 Mass., 
580), where a member of such corporation had designated as a ben- 
eficiary his wife, who had deceased before him, and had afterwards 
unsuccessfully sought to dispose of the fund by will, that the fund 
provided for by virtue of a contract under the statute of 1877 must 
be divided between those who could be beneficiaries under that 
statute, to the exclusion of the additional class created by the stat- 
ute of 1882. Itis there, however, clearly inferred that it was in the 
power of the corporation, after the statute of 1882 took effect, to 
pass by-laws which would bring contracts previously made within 
its provisions, so far as beneficiaries are concerned. The statute 
of 1882, c. 195, was, however, there cited, although not discussed, 
apparently for the reason that it was held that no designation 
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could lawfully be made to a sister, even after that statute, and 
that on this point Elsey vs. Association was decisive. We do not 
perceive that there is anything in the constitution of the society, 
or in its by-laws, even if these could not have been waived, which 
in the case at bar would have prevented the member from changing 
the beneficiary to his mother. That change, it is found, the cor- 
p ration was entirely ready to make upon the surrender, according 
to its rules, by Walter H. Marsh, of his benetit certificate. Even if 
it had not formally accepted the statute of 1882, it was prepared to 
act under it, and avail itself of the larger powers thereby con- 
ferred. The certificate holder and the corporation were the only 
contracting parties, and there is no reason why they could not mod- 
ify their contract at their own pleasure, so long as they were within 
the limits allowed by law. The constitution and by-laws of the 
company are to be construed with the statutes. It is not to be in- 
ferred from accidental changes in the phraseology that the corpor- 
ation is seeking to exercise powers that do not belong to it, or 
that it does not desire to avail itself of the privileges which have 
been conferred upon it. 

The object of the society is declared to be (among others), in its 
certificate of incorporation and the articles of its constitution, the 
payment of a benefit fund on his decease to “the family, orphans, 
or dependents, as the member may direct.” The word “ family,” 
which is not found in the statute, would have included as such, 
then, only “the widow and orphans,” who are there named. When 
the words, “ other relations of deceased members,” are introduced 
after these by the later statute. the word is sufficiently flexible to 
include them. One of its well-known meanings in common use in- 
cludes, as such, relatives who are descendants of a common ances- 
tor: Worcest. Dict.; Webst. Dict. 

The second section, law 3, of the corporation, provides that ap- 
plicants shall enter upon their application the name or names of 
the members of their family, or those dependent upon them, to 
whom they desire the benefit paid. The third section provides that 
“members may at any time, when in good standing, surrender 
their benefit certificates, and have new ones issued, payable to such 
beneficiary or beneficiaries dependent upon them as they may di- 
rect,” etc. It is argued that from these two sections it appears that 
the rights of the member to nominate the beneficiary named in his 
original certificate of membership are greater than the rights 


which his contract conferred upon him to thereafter change his 
Vou. XVIIL- 44, 
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beneficiary, and that, while he may originally nominate any member 
of his family for whom provision can lawfully be made, he can 
change the beneficiary only by designating some one dependent 
upon him. But there was no intent thus to limit the right to 
change. The word “dependents,” in the second clause, is used to 
decribe all who may be beneficiaries. This is seen by reference to 
the prescribe1 form of petition which accompanies section 3, above 
referred to, and which concludes “the relationship or dependence 
must be clearly stated in the application or notice of change.” It 
is thus recognized that relatives may properly be beneficiaries, nor 
do we tind any restriction upon the power of the corporation to 
make any substitution which the member who has contracted with 
it requests, within the classes for whom the law has provided. 

Even if a change in the beneficiary could legally have been made 
to the mother, the defendant Emeline claims that, as this was never 
perfected by the assent of the corporation, she is still entitled to the 
benefit fund, and to an order on her co-defendant, the corporation, 
to pay it to her. The petition for the substitution to the supreme 
secretary should have had the seal of the subordinate council, and 
been attested by the subordinate secretary. All that Walter H. 
Marsh, the member, could do was done. The forwarding the peti- 
tion, with the necessary formalities, was properly the work of the 
secretary of a subordinate council, a ministerial officer only, and 
the want of these formalities could, as matter of law, be waived by 
the officer to whom it was addressed, and were in fact waived. De- 
ficiencies in the performance of the details provided for the transmis- 
sion of a document were unimportant when the officer to whom it 
was addressed was satisfied of its authenticity. Mr. Marsh had 
caused the benefit certificate held by him to be delivered to the sub- 
ordinate secretary. to be forwarded to the supreme secretary, and 
when filing his petition believed it be in her possession. With the 
intent to prevent the change being made, and acting in collusion 
with Emeline, this person, instead of forwarding the certificate as it 
was her duty to do, had delivered it to the defendant Emeline. 
With the same intent she had neglected to affix the seal and to at- 
test the petition. Everything that Marsh was to do or could do to 
effect the designation in favor of his muther had been done. He 
could not be responsible for the failure of the subordinate secretary 
to affix the seal, attest the petition, or forward the benefit certificate. 
It is found that “the change was not made by reason of the fraudu- 
lent acts of the subordinate secretary and the defendant Emeline, 





1889. ] Continental Ins. Co. vs. Hillmer. 691 


and would have been made by defendant corporation if it had re- 
ceived the benefit certificate.” If Marsh had a right to make this 
change, and could and would have made it but for the fraudulent 
conduct of the defendant Emeline, acting in collusion with an offi- 
cer of the defendant corporation, she certainly cannot thereby have 
entitled herself to the amount of the benefit fund which she has 
demanded. It should go to the party whom Marsh had substi- 
tuted as his beneficiary, so far as his act would do it, and who to- 
day would be in possession of the proper evidence upon which she 
should make her demand upon the corporation, but for the fraud 
which has been practiced. The controversy is solely between these 
two claimants. It is a matter in which the corporation has no in- 
terest. It desires only that a decree may be rendered that shall 
conclude these claimants as to any demands upon it. A decree 
should therefore be rendered, commanding the defendant Emeline 
to produce and surrender to the corporation the certificate of the 
membership of Walter H. Marsh, and that the defendant corpora- 
tion be required to pay to the plaintiff the amount that would have 
been due on the death of Walter H. Marsh upon the benefit certi- 
ficate, had one been actually issued in lieu of the one which he 
sought to surrender, deducting therefrom reasonable costs for its 
necessary appearance in this suit, to be determined by a single 
judge. Decree accordingly. 


SUPREME COURT OF KANSAS. 


CONTINENTAL INS. CO. 
Us. 
HILLMER.* j 


In an action to recover the loss due on an insurance policy, alleged by the in- 
surance company to be void for several reasons, to which allegation there 
was a reply, pleading that the matters averred in the answer of the com- 
pany rendering the policy void were waived by the company, the plaintiff 
was permitted, over the objection of the company, to prove that an in- 
stallment of the premium note that fell due after the loss had been de- 
manded by and paid to the company by sending to the general office of 


* Decision rendered, Jan. 5, 1889° 
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the company a registered letter containing the amount. On the hearing 
of the motion for a new trial, it appeared that the amount sent by the 
agents of the plaintiff had been promptly returned, and was received by 
them, but they concealed the fact of its return in their evidence, and this 
fact was, at the time, unknown to the attorneys of the company. Held, 
the motion for a new trial ought to have been sustained. 


Simpson, ©. (after stating the findings of fact by the court below). 

We shall only discuss one question, deeming all the others as 
having been the subject of so much discussion that the law respecting 
them is well settled. We are satisfied that the tria] court erred in 
overruling the motion for a new trial. The defendant in error 
brought his action to recover on the insurance policy. The insur- 
ance company answered, alleging many acts of the defendant iu 
error that would render the policy void. The defendant in error 
replied that the insurance company, its agents and servants, had 
full knowledge of all these things set forth in its answer, and fully 
assented to and fully waived the same. At the trial the defendant 
in error was allowed to prove, over the objection of the plaintiff in 
error, the payment of an installment of the premium due on the 
2d day of December, 1885, this being after the loss, and after proof 
thereof had been made. The reception by the insurance company 
of a part of the premium after the loss, or after non-compliance 
with some express stipulation, combined with the knowledge of the 
underwriters, is such an admission of liability as amounts to a 
waiver of many things; and, while the defendant in error had 
pleaded waiver by knowledge of all things set forth in the answer 
of the company that rendered the policy void, no waiver by pay- 
ment was put in issue by the pleadings, and for this reason the rul- 
ing was wrong. The truth is that Jonathan Thomas and his clerk 
both testified to having sent the installment of the premium, by 
registered letter, to the general agent of the company at Chicago, 
but suppressed the fact estublished on the hearing of the motion 
for a new trial, that it had been promptly returned, and had been 
received by Thomas. These witnesses were attempting to prove 
payment of the premium, and the fact that they suppressed natu- 
rally inhered in, and was an essential part of, their statement. It 
may be admitted that, ordinarily, a witness is only compelled to 
answer the questions asked, and is not required to volunteer any 
statement outside of a direct answer; but, when they must have 
known that the effect of their statement was to prove a payment, 
they were compelled by their oaths, and by every rule of fair deal- 
ing, not to suppress the fact that the money they sent had been re- 





1889.) Continental Ins. Co. vs. Hillmer. 693 


turned to them. Thomas was a party to this action, having a mate- 
rial lien on the insured property, and claiming his portion of the 
proceeds to be recovered on the policy. As a-party, his suppression 
of the truth, under the circumstances of this case, was misconduct, 
and this is designating it in very mild terms. This issue not having 
been made by the pleadings, the plaintiff in error could meet it in 
no other manner than by the showing that was made in support of 
a motion for a new trial, and we think this motion ought to have been 
sustained. All the special facts of waiver are not found by the 
court; that is to say, the acts of the company constituting a waiver 
of each express stipulation are not enumerated and set forth in the 
special findings, while the twenty-sixth finding of fact and the sec- 
ond conclusion of lawseems to have been produced by the evidence 
of Thomas and his clerk, respecting the payment of an installment 
of the premium and its reception, long after the knowledge of the 
loss had been brought home to the company, and hence was very 
prejudicial to the plaintiff inerror. It is recommended that the case 
be reversed and remanded, with instructions to the district court to 


sustain the motion for a new trial. 
Per Curiam. 


It is so ordered; all the justices concurring. 


ON REHEARING. 
Per Courtam. 


This is an application for a rehearing. It is asserted “that the 
evidence in the case does not support the opinion heretofore ren- 
dered; that there is no evidence to show that Thomas knew a thing 
about the ten-dollar payment; and surely nothing to indicate that 
he kept back a thing in the case.” The twenty-sixth finding of the 
trial court commences as follows: ‘That on December 2, 1885, the 
said Thomas, in pursuance of the request of said Hillmer, wrote the 
said home office a letter, and inclosed therein ten dollars in money, 
which said letter was duly registered and mailed at Topeka, Kan,” 
etc. The affidavit of A. B. Jetmore, filed in support of a motion for 
a new trial, and not denied or controverted in any respect, states 
“that at the time of the trial he had no knowledge of the return to © 
the plaintiff of the ten dollars, which he [the plaintiff] and J. 
Thomas testified to having paid by sending a registered letter to 
said defendant, to pay the note given to secure the first installment 
of the premium.” 

At the trial, after the plaintiff below had introduced his docu- 
mentary evidence, he called as his first witness, W. S. Burgenthal, 
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who, after stating that he was employed as a clerk by Jonathan 
Thomas, was asked and answered the following questions:— 


Question. Look at that instrument. What is it? Answer. A copy of my 
letter. Q. Sentto whom? A. R. J. Taylor, superintendent Continental In- 
surance Company, Chicago, Ill. Q. Did you mail it? A. Yes, sir. Q. Was 
the postage paid? A. Yes, sir. Q. By registered letter? A. Yes, sir. Q. 
Look at that? A. Yes, sir; Mr. Taylor returned receipt. Q. You may state 
what this money was sent for, if you know. A. It was sent to pay the first 
installment note of Hillmer’s, which was due on the 1st day of December, 
1885. Q. At whose request was this money sent? A. It was sent on account 
of this notice that ‘was mailed Hillmer, that his note was due on that day. 
Q. Were you or Mr. Thomas authorized to send it for him? A. Yes, sir. 
Q. To meet this payment? A. Yes, sir; he brought the notice into our office. 
Cross-examination. (Questions by Mr. Jetmore). Q. You say, Mr. Witness, 
that you sent this through the mail? A. Yes, sir; I sent it. Q. Had Mr. 
Hillmer ever employed you as his agent, or to do any work for him about this 
matter? A. Not any more than he brought that notice in that they sent him, 
stating that the ten-dollar note was due. Q. But you were in the employ of 
Thomas? A. Yes,sir. Q. The defendant here, or one of the defendants? A. 
Yes, sir. Q. And for Mr. Thomas, and while in his employ, you sent this? 
A. No, sir; I sent that for Mr. Hillmer, and signed his name permyself. Q. 
Per yourself? A. Yes, sir. Q. You were then in Thomas’employ? A. Yes, 
sir; I was his clerk, and am his clerk. Q. How do you come to say the 
sender is J. Thomas, if Hillmer ordered you to send it? A. The money was 
sent by me from his office. Q. Is that your hand-writing? A. No, sir; that 
is the postmaster’s. Q. You sent it in the name of J. Thomas? -A. No, sir; 
I sent it inthe name of Hillmer. Q. Then the receipt,—how about that? A. 
It came from Mr. Thomas’ offices, and was sent hy the knowledge of Mr. Hill- 
mer. Q. Was not the order made out in Thomas’ name? A. Theorder? No, 
sir. What order do you mean? Q. The postalorder? A. It was a ten-dollar 
bill. Q. How is it if it purports to be sent by Hillmer it come to have been 
received from J. Thomas? A. It was sent from J. Thomas’ office. We took 
them over, and they usually did not give us a receipt, but putit right in our 
box; but the letter shows that I sent it in Hillmer’s name. Q. But when it 
came, J. Thomas signed his name to it? A. He did not sign his name to that 
at all. Q. How then did the postmaster get J. Thomas’ name there? A. I 
suppose he looked at it and saw that it was our envelope, which has J. 
Thomas’ name on it. Q. You could not tell any other way? A. No, sir. Q. 
Who gave you the money to send? A. We furnished the money. Q. Mr. 
Thomas furnished the money? A. Yes, sir; Mr. Hillmer is bound for it, I, 
presume, yet. Q Isit not true that Thomas was keeping this up for Hillmer? 
A. It was paid with Hillmer’s knowledge. Q. You did it for Mr. Thomas? 
A. No, sir; for Mr. Hillmer, and his name is signed to the letter. It is trne 
that Mr. Thomas furnished the money, but it was done with Mr. Hillmer’s 
knowledge. Q. Hillmer was not present when the money was furnished and 
sent? A. No, sir. 

We give a copy of the letter registered and sent, and a copy of 
the receipt for it. 
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December 2-5. R. J. Taylor, Supt., Chicago, Ill.—Dear Sir: Herewith 
find ten dollars in currency to pay my note of like amount, due December 
Ist, 4, on account of insurance policy F 520,733. Please cancel note, and 
mail same to me. « Very truly, R. B HILtMER, per B. December 3 Regis- 
try Return Receipt. Sent December 2, 1885. Regular number, 119. From 
post-office at Topeka. Kansas. Reg. letter, addressed to R. J. Taylor. Post- 
office at Chicago, Illinois. After obtaining receipt below, the postmaster will 
mail this card without cover, and without postage, to address on the other 
side. Received the above described registered letter. Sender’s name on the 
other side. Sign on dotted lines to the right. When delivery is made to 
other than addressee, the name of both addressee and recipient must appear. 
R. J. Taylor. 32,526. Varleck. Erase letter or parcel, according to which 
is sent. Post-office department. Official business. Return to (name of 
sender: J. Thomas. Street or number of post-office box, . Post-office 
at North Topeka, county of Shawnee, state of Kansas. Question. Where is 
that receipt? Answer. The receipt from whom? Q. The receipt received 
from the postmaster for the registered letter? A. I presume among the other 
receipts over there. I suppose I could find it; we usually file them. Q. And 
it shows that it was J. Thomas’ name, the same as this card? A. Yes, sir. 

The witness Burgenthal distinctly states that this money was sent 
to pay the first installment note of Hillmer’s, due the Ist day of 
December, 1885. Thomas furnished the money. Hillmer was not 
present when the money was furnished and sent. Whatever Bur- 
genthal, his clerk, did, was by the instruction of, for the benefit, and 
with the knowledge of, Thomas. The effect produced by this evi- 
dence will be found in the twenty-sixth special finding of the trial 
court, and it read thus:— 

That on December 2, 1835, the said Thomas, in pursuance of the request of 
said Hillmer, wrote the said home office a letter, and inclosed therein ten dol- 
lars in money, as requested by said company in its letter of November 18, 
1885, which letter was duly registered and mailed at Topeka, Kan., and which 
letter was received by said defendant insurance company at its home office in 
Chicago, Ill., on the 4th day of December, 1885. At the time of the sending 
of said letter of November 18, 1885, to Thomas by said company, defendant, 
and the sending of said letter by Thomas, and the ten dollars therein money 
and its reception at said home office of said insurance company, defendant, at 
Chicago, Ill., on the 4th day of December, 1835, Kneutson, the duly-authorized 
adjusting agent of the said company, defendant, had full knowledge of the 
Jarrett mortgage. and the assignment of the policy to Mrs. Jarrett by said 
Hillmer, and of all incumbrances that were placed on said land and property 
before the issuance of said policy. 

The two controlling facts in this finding are that the $10 were 
paid; and at the time of the payment the company, by its duly- 
authorized agent, had full knowledge of the incumbrances. ‘These 
findings compelled a judgment against the company. The first 
finding, to wit, the payment of the $10 premium note, of date 
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December 1, 1885, was procured by the fraudulent suppression of a 
fact well known to Hillmer and Thomas. This fraudulent suppres- 
sion is conclusively demonstrated by the evidence in support of 
the motion for a new trial. Proof of this payment was very im- 
portant to the plaintiff below. The acceptance by the insurance 
company of the payment of a premium note after the loss had 
occurred, with knowledge of the loss and of the assignment by 
Hillmer to Mrs. Jarrett, would be a controlling fact. The fact that 
the $10 had been promptly returned, was suppressed by Thomas. 
He had possession of tne Hillmer policy. He notified the company 
of the loss. He conducted the negotiation for its payment with 
Kneutson, the adjusting agent of the company. He sent the regis- 
tered package containing the $10. He furnished the money, and 
did it to protect his interest in the policy. The receipt for the 
registered package was in his name. When Thomas attempted by 
his clerk to prove the payment of the $10 premium note, he sup- 
pressed the very material fact that the money had been promptly 
returned. He thus sought a very unfair advantage. The Conti- 
nental Insurance Company could not anticipate that Thomas would 
attempt tov prove payment of this note. We totally dissent from 
the view taken of this transaction by the attorneys of the defend- 
ants in error. ‘Their contention is not good in morals or law. Jt is 
true that the insurance company “had full, complete, and positive 
knowledge that the note had not been paid,” and so did Hillmer, 
and so did Thomas. Without some previous knowledge of or expe- 
rience with Thomas, the company had no right to presume that 
Thomas would claim a payment, when in truth and in fact there 
had been none. The duty of disclosing the fact that the note had 
not been paid rested on Hillmer and Thomas, and, knowing it had 
not been paid, they had no legal or moral right to attempt to show 
that it had been. 

We submit the following extracts from the brief of counsel of 
defendant in error for the motion for a rehearing, as samples of 
professional ethics :— 

What was Burgenthal todo? Was it his duty to walk over to the attorney 
for the company, and whisper in his ear that “ You forgot to ask me about 
that $10; it was returned by the company.” No; the law does not require 
any such thing. No court or lawyer ever heard of such a thing until a com- 
missioner of this court saw fit to say that was the law. What was Thomas 
to do? Was he and Burgenthal bound by law to get up in court, and say: 
“You fellows have forgotten something; that $10 was returned?” The law 
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makes no such requirements. Justice does not demand it; equity would not 
ask it; and fair-play in a lawsuit would laugh at it. 

All this from a source that seeks to prove payment that they 
knew never was made. A lawsuit is not a game to be won or lost 
by sharp practices and shuffling devices. The object of judicial in- 
vestigation 1s to ascertain the facts, not to suppress them. The case 
is very much like May vs. Strauss, 8 Abb. N. C., 274. This was an 
action for rent, and the tenant testified that he had paid the rent 
by a check, but after the trial it was discovered from his bank- 
account that no such check existed. A new trial was granted. 
The court say: ‘The humane and saving principle that * * * a 
new trial may be granted when a witness has fallen into an error 
which might have an effect in turning the verdict, as in Coddington 
vs. Hunt (6 Hill, 595), and cases cited by Bronson, J., applies.” 
The case at bar is stronger than the reported one. We doubt if 
the witness in this case “fell into an error.” Webhrkamp vs. Willet 
(1 Daly, 4) was an action by a married woman against the sheriff 
for taking personal property on an execution against her husband. 
She claimed the property as her separate estate, and on the trial 
testified that at the time it was purchased she had money in the 
Bleeker-Street Bank, and had checked money out to pay bills. It 
was discovered after the trial that she had no money in the bank, 
and a new trial was granted. 


SUPREME COURT OF CONNECTICUT. 
HARTFORD DISTRICT. 


January Term, 1889. 


ESSEX SAVINGS BANK 
vs. 
MERIDEN FIRE INS. CO. 


A policy was issued to a mortgagor after the decree of foreclosure, but before 
the expiration of the equity of redemption. 

Held, That the mortgagor was still the owner, and had an insurable interest 
to the full value of the buildings. 

Where personal property within the buildings was also covered by the policy, 
a change of ownership of the building would avoid the policy as to the 
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personalty, where it was stipulated that if any part of the insured prop- 
erty ceased to be in the ownership of the insured the policy should be void. 


Held, That upon the expiration of the equity the interest of the insured ceased 
and the policy became void. 


Held, That the result was not affected by a resolution of the directors of the 
mortgagee extending the time of redemption, which was a mere promise 
that could not be enforced for lack of consideration. 


E. H. Roarrs, for Plaintiffs. 

G. A. Fay, fur Defendant«. 

Parvee, J. 

In March, 1864, Ely Stonnard, being the owner of a piece of land 
situated in the town of Clinton, on which were a barn and sheds, 
mortgaged the same to the plaintiff bank. In April, 1886, the bank 
obtained a decree of strict foreclosure, the time of redemption to 
expire on July 5th following. On the 25th day of June, 1886, 
Stonnard procured from the defendant « policy of insurance in his 
own name upon the barn and sheds, also upon certain personal 
property therein, withholding information as to the mortgage and 
decree of foreclosure. On July 5th following, Stonnard not re- 
deeming, the title of the plaintiff became absolute. On July 6th 
following, the board of directors of the plaintiff, at a legal meeting, 
voted as follows:—“ Voted, that the time for redemption by Ely 
Stonnard of his property mortgaged to the bank and foreclosed be 
extended three months from the 6th day of July 1886.” On Sep- 
tember 19th following, the building and contents were destroyed by 
fire. On November 26th following, Stonnard, for a valuable con- 
sideration, assigned his interest in the contract of insurance to the 
plaintiff. 

The answer of the defendant is in effect that, when applying for 
the policy, Stonnard concealed from it the facts as to the mortgage 
and foreclosure; that he delivered to it a false account as to his loss 
with fraudulent intent; and fraudulently and falsely claimed to be 
the sole aud absolute owner of the property insured and destroyed. 

The plaintiff replied that some of these allegations were untrue, 
and all others immaterial. The case is reserved for the advice of 
this court. 

By the terms of the policy it is void if any material fact or cir- 
cumstance stated in writing has not been fairly represented by the 
insured. Upon the finding there was no written representation as 
to the title; the application having been made verbally. 

The policy issued after the decree of foreclosure, but before the 
expiration of the limitation for redemption. In legal effect Ston- 
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nard was the owner. Presumably the buildings were not insured 
for their full value. Presumably they would, to their full value, as- 
sist Stonnard in redeeming themselves, together with the land on 
which they stood; certainly, whatever loss would result from their 
destruction by fire would fall upon him. He had a valuable, there- 
fore an insurable, interest in their preservation. The weight of 
judicial authority sustains him in the legal right to apply for and 
obtain a policy of insurance upon the building as his property, in 
the absence of actual fraud, without thereby making the policy 
void under the cited provision in that regard, while withholding in- 
formation as to the foreclosure. If the defendant desired to make 
it certain that his interest was that of sole and absolute ownership, 
free from all incumbrance, it should have inquired of him, and ob- 
tained his representation to that effect. Not inquiring, it is held as 
willing to assume the risk contracted for if he had any insurable 
interest. 

At the expiration ofthe fifth day of July, 1886, Stonnard not hav- 
ing redeemed the mortgaged land, the title thereto became abso- 
lute in the plaintiff. It was as completely severed from him as if 
he, for a valuable consideration to him paid, had executed a war- 
rantee deed thereof with all legal formalities, in favor of the plaint- 
iff and delivered the same to it on that day with possession. The 
agreement of the defendant was one of indemnity to Stonnard 
against loss by reason of the destruction thereof by fire. It did 
not agree to pay him the value thereof if destroyed, regardless of 
who might then be the owner; only to indemnify him for such loss 
as he should suffer because of ownership. 

This is the essence of every contract for insurance, even without 
express mention; by the fixed law of legal gravitation, the contract 
to indemnify for loss by fire falls at the instant when the person pur- 
chasing indemnity ceases to have any interest in the thing insured; 
doubly so in this case, as in this policy it is expressed that it “‘ shall 
be void * * if, without such assent, the said property shall be sold 
* *” The word “sold” stands for the voluntary transfer of all 
right or title to, and of all interest in, the land and buildings thereon 
by Stonnard to another; also for the wresting from him, by due 
process of law, of all right or title to, and of all interest in, the same, 
and the vesting thereof absolutely in another; also, for his permit- 
ting a decree against him for strict foreclosure of his title thereto to 
become absolute in favor of a mortgagee by his omission to redeem. 
As therefore at the close of the fifth day of July, 1886, he had by 
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his own act made it impossible that he could ever suffer any loss, 
so far forth as the insured buildings are concerned, for which the 
contract in question provides an indemnity, and as the contract so 
expressly. provided, it then came to an end; it had exhausted the 
reason for its existence. 

On July 6th, 1886, the plaintiff was the sole and absolute owner 
of the land. On that day, it made a verbal promise to Stonnard 
to sell the land to him. But that promise was without any valuable, 
legal, or equitable consideration. It is not found that by reason 
thereof Stonnard did any act resulting in loss or injury, or omitted 
to do any act which would have procured any advantage or benefit 
to himself. Presumably he had continued his occupation of the 
land and buildings, as mortgagor, up to the time of the promise by 
the plaintiff to him, and remained undisturbed. He had neither: 
legal nor equitable reason for claiming a conveyance of the land 
from the plaintiff. The latter could have put an unimpeachable 
title in another. 

So far forth then as the defendant’s contract to indemnify Stonnard 
for loss from destruction of the buildings is concerned, it ended 
on July 5th, 1886. Therefore, on no day subsequent thereto, could 
the plaintiff take anything by reason of an assignment by him to it. 

The defendant by its contract, in consideration of $10.25, insured 
Stonnard “against loss or damage by fire to the amount of $1,028; 
—$350 on his frame barn and sheds * *; $250 on his hay, grain, 
straw, and farm produce; and $428 on his wagons, carriages, sleighs, 
* *; all while contained therein.” It is the claim of the plaintiff 
that, so far forth at least as the personal property is concerned, 
the policy remains in full force and effect. But although the effect 
of the contract is to indemnify Stonnard for loss which he might 
suffer from the destruction of specified classes of property differing 
widely in kind, particularly described and capable of distinction 
each from the other; and although the indemnity is divided among 
the several classes in a stated proportion, yet as a matter of law, the 
contract is one and indivisible, resting upon a single consideration 
and framed to secure a single result; the apportionment of the in- 
demnity being the exercise of their right by the parties, to meet the 
possible forms of loss which might befall them. The property in- 
sured was in one ownership, possession, and place, exposed to the 
same hazards. The defendant agreed to insure a building and per- 
sonal property, the latter to be retained within the former, all to be 
owned by the same person, naming him. Presumably all these facts. 
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entered into the calculation, ending in fixing the consideration. It 
it impossible to say, either as a matter of law or of fact, that the 
ownership by the same person of both species of property, would 
not contribute to greater care in preserving both and thus materi- 
ally lessen the risk; impossible to say as a matter of fact that the 
defendant did not so believe and because of such belief compel 
Stonnard to accept the provision. 

This possible lower degree of risk secured at the inception, the 
defendant is entitled to hold until the expiration of the contract. 

While it is within our knowledge as men that insurers take risks 
upon buildings owned by one, and upon personal property therein 
owned by another, it is equally true that they decline to insure 
either buildings or personal property owned by some men; or to 
insure either for any man, if some men are holders of the other in 
connection therewith; and the defendant is not to be made against 
its expressed will and agreement to stand as insurer of the personal 
property owned by Stonnard, within a buildizg owned by another 
at the same rate as if he was interested in the preservation of both. 

If the contract should be divided, and the agreement as to one 
species of property should be eliminated, there would remain to the 
defendant a possi ly increased risk as to the other because of the 
separation of ownership. The unity of the contract and the identi- 
ty of the risk taken are inseparable, and although the rate of pre- 
mium herein may be the same on both species of property, and it 
may be possible to specify the portion paid by each, it does not fol- 
low that the defendant would have originally contracted for either 
alone, or for both in seperate ownership at the same rate. 

Within lawful limits parties must make contracts for themselves. 
These parties were careful to say in effect that if any part of the 
property insured ceased to be in the ownership of Stonnard, there 
being no assent to the sale by the defendant, the contract should 
terminate. 

To the suggestion that the provision is either unreasonable or im- 
material, the conclusive answer must remain that it is not so found 
as a fact; therefore what is written must stand. 

This provision is not to be interpreted as referring solely to the 
sale of the whole; nor, in case of the sale of a part as referring 
solely to the part sold; for in these aspects it would be quite super- 
fluous; as has been said by force of law, in the absence of any ex- 
press provision the policy would cease to be operative as to the 
parts sold. It seems therefore that its reference must be to the 
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case of aremainder where there has been a sale of a part of that 
which is embraced in the same contract. And it is the duty of 
the court to give an effective meaning to a provision expressed in 
unmistakable language. What Stonnard explicitly conceded to 
the defendant when obtaining he must consede when enforcing the 
contract. 

In instances in which mutual insurance companies have insured 
buildings and personal property therein contained by one contract 
for a single consideration, courts have declared the fact that the 
company thereby acquired a lien upon both kinds of property for 
possible assessments to be a satisfactory reason for determining 
such contracts to be indivisible, notwithstanding the additional fact 
that the indemnity was made divisible and was apportioned to each 
class of property insured. But the presence or absence of a lien is 
not a decisive fact. There have been many like contracts by stock 
companies upon buildings and personal property therein by one in- 
strument and upon one consideration with like apportionment of 
indemnity to different classes of property, in which courts have de- 
clared the contract to be one and indivisible although there was no 
lien; simply for the reason that the promise is single, and the con- 
sideration one and entire; the well-established test: Baldwin vs. 
Hartford Fire Ins. Co., 60 N. Hamp., 422; Lee vs. Howard Ins. Co., 
3 Gray, 594; Day vs. Charter Oak Ins. Co., 51 Maine, 99; Schu- 
mitsch vs. American Ins. Co., 48 Wis., 26: Bowman vs. Franklin 
Ins. Co., 40 Md., 620; Moore vs. Va. Ins. Co., 28 Va., 508; Hin- 
man vs. Ins. Co., 36 Wis., 159; Gottsman vs. Pa. Ins. Co., 56 Pa. 
State, 210; Garver vs. Hawkeye Ins. Co., 69 Iowa, 202; Arthbert- 
son vs. N. C. Home Ins. Co., 96 N. C., 480; Havens vs. Home Ins. 
Co., 111 Ind, 90. 

Therefore, inasmuch as in legal contemplation Stonnard sold on 
July 5th, 1886, buildings which, together with certain personal 
property therein contained, he had caused to be insured by the de- 
fendant by an indivisible contract in which it was provided that if 
he should make such sale the contract should terminate, his act of 
sale worked the termination thereof as to all property specified 
therein. 

The superior court is advised to render judgment for the defend- 
ant. 

In this opinion Park, C. J., and Loomis, J., concurred. Carpenter, 
J., dissented. Beardsley, J., was of opinion that there should be a 
recovery for the personal property insured, but otherwise concurred: 
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SUPREME COURT OF OHIO. 


Error to the Superivr Court of Cincinnati. 


ELIZABETH M. SCHEIFERS er at. 
Us. 
MASS. MUTUAL LIFE INS. CO.* 


Where, in a suit upon a policy of life insurance, the plaintiff relies upon the 
provisions of a statute of the state of the company that issued it, to 
avoid the effect of a forfeiture for non-payment of premiums, the facts 
bringing the case within such provision must be averred. 


The suit below was upon a policy of life insurance; and the er- 
rors assigned arise upon the sustaining of a demurrer to the 
amended petition of the plaintiffs. The pleading as amended reads 
as follows :— ; 

* And now come the said plaintiffs, and by leave of the court 
first had and obtained, file this their amended petition; and for a 
cause of action against the said defendant, say : That the plaintiff, 
Elizubeth M. Scheifers, is the widow, and the other above named 
plaintiffs are the children and heirs at law of Rudolph F. Scheifers, 
deceased, and Elizabeth M. Scheifers; that said plaintifis, Rudolph 
F. Scheifers and Clara Scheifers, are minors, aged respectively 
fourteen and seven years, and bring this action by their next friend, 
said William R. Scheifers. 

“ That the defendant, the said Massachusetts Mutual Life Insur- 
ance Company, of Springfield, Massachusetts, is a duly incorpor- 
ated life insurance company under and by the laws of the state of 
Massachusetts, and is located in said state, at Springfield, Massa- 
chusetts. 

“That on the second day of September, 1863, at the city of Cin- 
cinnati, in this, the state of Ohio, then and there, by and through its 


* Decision rendered, May 14, 1889. 
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agent located at said Cincinnati, receiving the premium from the in- 
sured, and delivering to him the policy hereinafter mentioned, in 
consideration of the payment of forty dollars and sixty-seven cents, 
annually, during the life of the said Rudolph F. Scheifers, deceased, 
the said defendant, then and there did duly execute its policy of 
insurance in writing to said Rudolph F. Scheifers, since deceased, 
on his life, in the sum of two thousand dollars, said sum so insured 
being expressed in said policy for the express benefit of the said 
Elizabeth M. Scheifers, wife of the said insured, and their children, 
who are these plaintiffs, a copy of which policy is annexed to and 
filed with the petition herein; that at the time of effecting said in- 
surance, and at no time thereafter, had the said insured any notice 
or knowledge (and he was a resident of the state of Ohio) of the 
statute of the state of Massachusetts hereinafter mentioned; nor had 
any of the plaintiffs such knowledge, but were wholly ignorant of 
the same, until the time and in the manner hereinafter stated, 
while they aver that the defendant, before, at the time of, and ever 
since making said contract of insurance, had full knowledge of 
said statute, and of all its terms and provisions, and had then ob- 
tained the privilege to do business in this state as a foreign life 
insurance company; that the premiums under said policy were 
duly paid to the defendant by said insured for the period of thir- 
teen years to September 2, 1876; that on said last named day 
there was an additional premium due, which additional premium was 
unpaid by said assured, and no premium was thereafter paid by 
him, or any one for him, before his decease, which occurred on 
July 13, 1881, but all the other terms and conditions of said policy 
were duly kept and performed by said assured until his death, as 
aforesaid. 

“That the defendant, knowing, as aforesaid, said statute, and said 
insured being wholly ignorant of the same, incorporated the follow- 
ing terms and provisions in said policy to which the said assured, in 
ignorance of such statute, assented, to wit:— 


Massachusetts Mutual Life Insurance Company, Springfield, Mass., Incorpo 
rated by the Legislature of Massachusetts, 1851. 

This policy witnesseth, that the Massachusetts Mutual Life Insurance 
Company, in consideration of the premium of $40.60 to them paid as per 
margin by Rudolph F. Scheifers, of Cincinnati, in the county of Hamilton, 
and in the State of Ohio, being the assured in this policy, and a like sum to 
be paid to them by the said assured, on or before the second day of September 
in every year during the continuance of this policy, do insure the life of 
Rudolph F. Scheifers in the amount of $2,000, for the term of the continuance, 
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of life, from the date hereof at noon. And the said company do hereby prom- 
ise and agree to and with the said assured, his executors, administrators, or 
assigns, well and truly to pay the said sum insured to the said assured, his exec- 
utors, administrators or assigns, ninety days after due notice and proof of the 
death of the said Rudolph F. Scheifers during the continuance and before 
the termination of this policy, the balance of the year's premium, if any, 
being first deducted therefrom; said sum insured being for the express benefit 
of Elizabeth M. Scheifers, wife of the said assured, and their children. 

Provided always, and it is hereby declared to be the true intent and mean- 
ing of this policy, and the same is accepted by the assured, upon these express 
conditions: 

4, * * * And in case the premiums shall not be paid to said company on or 
before the time herein mentioned for the payment of the same, then, and in 
every such case, the said company shall not be liable for the payment of the 
sum insured or any part thereof, and this policy shall cease and determine. 

And said policy contained the further condition, in relation to any credit or 
notes given by the assured to said defendant for any premium, etc., that 
on non-payment of any premium, or such note or security, or any part thereof, 
when due, this policy shall be forfeited to said company, and become void. 

6. In case of this policy becoming null and void, the holder of the same will 
not be entitled to a return of any part of the premium paid thereon. 


“That the plaintiffs claim the defendant thereby represented to 
said assured that it had the corporate power and authority to make 
the contract of insurance aforesaid, which the assured understood 
and believed. 

“That these plaintiffs being wholly ignorant of the statute of 
Massachusetts hereinafter mentioned,-and never having been resi- 
dents of the state of Massachusetts, but of the state of Ohio, believed 
from the said statements made by said defendant in said policy, 
that it had, with all the premiums paid upon the same, become 
void and forfeited to the defendant on and from the said second 
day of September, 1876; that none of them were administrator or 
executor of said assured, or had the custody of said policy and 
papers relating to said insurance, until long after the expiration of 
ninety days from the death of said assured; that had they known 
of said above-mentioned statute of Massachusetts, they would, 
within ninety days after the decease of said assured, have given 
the defendant notice of the claim, and submitted to it proof of the 
death of said assured, in all respects as required by said statute; 
that as soon as they learned of the existence of said statute they 
notified the defendant of the death of said Rudolph F. Scheifers, 
and requested the defendant to furnish them with the necessary 
forms or papers, that they might make proof of loss of said death 
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and demand of payment, within ninety days after such said discov- 
ery of said statute of Massachusetts (which proof in due form they 
were ready and willing to make, and furnish said defendant, and 
offered so to do), but the defendant refused to furnish them with 
such forms and papers, as it was bound to do, or make payment for 
said loss, but denied its liability to the plaintiffs upon said policy 
for any sum whatever; that said statute of Massachusetts is in the 
words and figures following, to wit: — 


CHAPTER 186. 
An Act to Regulate the Forfeiture of Policies of Life Insurance, Approved 
April 10, 1861. 

Be it enacted, etc., as follows:— 

SEcTION 1. No policy of insurance on life, hereafter issued by any company 
chartered by the authority of thiscommonwealth, shall be forfeited or become 
void by the non-payment of premium thereon, any further than regards the 
right of the party insured therein to have it continued in force beyond a cer- 
tain period, to be determined as follows, to wit:— 

The net value of the policy, when the premium becomes due and is not 
paid, shall be ascertained, according to the ‘‘combined experience,” or 
‘‘ actuaries ” rate of mortality, with interest at four per centum per annum. 
After deducting from such net value any indebtedness to the company, or 
notes held by the company against the insured—which notes, if given for pre- 
mium, shall then be canceled —four-fifths of what remains shall be considered 
as a net single premium of temporary insurance, and the term for which it 
will insure shall be determined according to the age of the party at the time 
of the lapse of the premium, and the assumptions of mortality and interest 
aforesaid. 

Src. 2. If the death of the party occur within the term of temporary insur- 
ance covered by the value of the policy, as determined in the previous section, 
and if no condition of the insurance other than the non-payment of the pre- 
mium shall have been violated by the insured, the company shall be bound to 
pay the amount of the policy the same as if there had been no lapse or pre- 
mium, anything in the policy to the contrary notwithstanding: Provided, 
however, that notice of the claim and proof of death shall be submitted to 
the company within ninety days after the decease; and provided, also, that 
the company shall have the right to deduct from the amount insured in the 
policy the amount of 6 per cent per annum of the premiums that had been 
foreborne at the time of death. 


“ And that said defendant never at any time insisted upon, or made 
any claim under, said first section of said statute, or notified the 
said assured thereof in any way, and of which he was wholly ignor- 
ant, as were these plaintiffs, none of whom were ever so notified by 
the defendant. 

“ Wherefore the plaintiffs ask judgment against the defendant for 
the sum of two thousand dollars, with interest from July 13th, 1881.” 
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Judgment having been rendered in favor of the defendant on the 
demurrer at special term was afterwards affirmed on error in gen- 
eral term; and this proceeding is prosecuted to reverse the judg- 
ments of both terms. 

By tHe Covrr. 

The effect of the Massachusetts statute was to save the policy 
from a forfeiture by a lapse of the premiums from September 2, 
1876, to the death of the life insured, provided the death occurred 
“ within the term of temporary insurance covered by the value of 
the policy” as provided in the first section. The provision is as 
follows: 

“The net value of the policy, when the premium becomes due 
and is not paid, shall be ascertained, according to the ‘combined 
experience,’ or ‘actuaries’ rate of mortality, with interest at 4 per 
centum per annum. After deducting from such net value any in- 
debtedness to the company, or notes held by the company against 
the insured—which notes, if given for premium, shall then be can- 
celed—four-fifth of whatremains shall be considered as a net single 
premium of temporary insurance, and the term for which it will in- 
sure shall be determined according to the age of the party at the 
time of the lapse of the premium, and the assumptions of mortality 
and interest aforesaid.” 

The petition does not show that the death of the party occurred 
within the term of temporary insurance to which he would have 
been entitled under the provisions of this statute at the time the 
lapse in the payment of the premiums occurred. No data are given 
from which the “net single premium of temporary insurance” to 
which he would have been entitled, can be ascertained. The age of 
the party at the lapse of the premiums is not given, nor is it shown 
whether he was indebted to the company in any way, nor, is given, 
the “ combined experience ” or “actuaries” rate of mortality ap- 
plicable to the case. Hence the petition failed to state a cause of 
action. Judgment affirmed. 
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SUPREME COURT OF INDIANA. 


Appeal from Marion County C. C. 


JESSE MILNER er at. 
Us. 


CLARA J. BOWMAN er at.* 


The certificate of a benevolent society incorporated to give financial aid and 
benefit to the widows, orphans, and dependents of deceased members, 
was payable to the heirs or legal representative of the member. The 
mother and brother of insured, who were at the time his only heirs at 
law, subsequently died, and he afterwards by indorsement directed pay- 
ment to be made to one having no insurable interest. 


Held, That in the absence of any provision to the contrary in the charter or 
by-laws of the society, the member might change the name of the bene- 
ficiary, and might himself, paying the premiums, nominate one having 
no insurable interest as beneficiary. 


Held, That in a contest between the legal heirs and the nominee, where the 
society had paid the amount into court, the nominee was entitled to the 
fund. 


Tuos. Hanna, for Appellants. 
Brappery & Marsnary, fur Appellees. 
Otps, J. 

Sylvanus Milner, an unmarried man, was a master Mason, and on 
the 16th day of November, 1872, he became a member of the Ma- 
sonic Mutual Benefit Society, of Indiana, a corporation organized 
for charitable purposes. The object of the corporation as stated in 
its articles of incorporation is, “ to give financial aid and benefit to 
the widows and orphans and dependents of deceased members.” 
The association issued to the said Sylvanus a certificate of mem- 
bership under its corporate seal, and signed by its officers. The 
certificate is payable “to the heirs of the said Sylvanus Milner, or to 
the legal representatives of the said Sylvanus Milner.” At the 
date of the issuing of the certificate, the mother and brother of 
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Sylvanus were living, and were at that time, his only heirs at law. 
At that date his mother lived with him, and continued to live with 
him until her death in 1876, and was dependent upon him for her 
maintenance, and he supported her during all that time. The 
brother died intestate, a resident of Indiana, in 1876, without issue 
or descendant, leaving no widow, and leaving as his orly heirs at 
law his mother and brother, Sylvanus, the assured. His estate has 
been fully settled, and all his debts have been paid. Afterwards, 
in the same year, his mother died intestate, a resident of Indiana, 
leaving no husband and no children or descendant except Sylvanus, 
the person whose life was insured by this certificate, her only heir 
at law. Her estate has been fully settled, and all her debts have 
been paid. In 1877, after death of his mother, Sylvanus Milner, by 
indorsement signed by him, directed the association to pay the 
proceeds of said certificate to the plaintiff, Clara J. Bowman. Mil- 
ner paid all dues and assessments up to his death, keeping in force 
the membership and insurance. He died in 1885. The plaintiff, 
Clara J. Bowman, brought this suit against the association, counting 
in her complaint on the certificate of insurance and assignment, 
and order indorsed thereon by Milner, transferring it to plaintiff. 
The association answered admitting its liability in the sum of $2,- 
500, interpleading Rufus F. Larkin, the administrator of Milner and 
Jesse Milner et al., the heirs at law of Sylvanus Milner, and paying 
the money into court. _The amount was conceded to be correct, and 
the association was discharged by a proper decree of the court. 
The persons interpleaded all appeared, and the controversy pro- 
ceeded between the plaintiff Bowman, the heirs of Milner, and his 
administrator. Trial was had, resulting in a judgment and decree 
in favor of the administrator for the whole of the fund,—the pro- 
ceeds of the certificate. The heirs of Sylvanus Milner appeared, 
and by agreement between all the parties the cause is to be 
treated as if Clara J. Bowman had also appealed and filed duplicate 
transcripts, and no question is to be raised as to any informality in 
the manner of the appeal. The question presented on this appeal 
is, which of the three claimants, as among themselves, has the bet- 
ter right to the proceeds of the certificate of insurance? The 
plaintiff's complaint is in three paragraphs, Larkin, administrator, 
files answer and cross-complaint against plaintiff and Milner’s heirs. 
Jesse Milner et al. file demurrer to each paragraph of the com- 
plaint which is sustained and exceptions. Jesse Milner et al., 
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heirs of Sylvanus Milner, demurred to the answer and cross-com- 
plaint of Larkin, administrator, and it is overruled and exceptions. 
Jesse Milner et al., heirs of Sylvanus Milner, file verified cross- 
complaint against the plaintiff Bowman, and Larkin, administrator, 
in two paragraphs. Larkin, administrator, files demurrer to each 
paragraph of complaint which is sustained and exceptions. Lar- 
kin, administrator, demurs to euch paragraph of the cross-com- 
plaint of Jesse Milner et al., and it is sustained and exceptions. 
Jesse Milner et al. file answer in three paragraphs to Larkin’s 
cross-complaint, and Larkin demurs to the second and third para- 
graphs of the answer of Jesse Milner et al. which is sustained and 
exceptions. Plaintiff Bowman demurs to each paragraph of the 
cross-complaint of Jesse Milner et al., which is sustained and ex- 
ceptions. Plaintiff Bowman demurs to each paragraph of the cross- 
complaint of Jesse Milner et al., and it is sustained and exceptions. 
Plaintiff demurs to the cross-complaint of Larkin, administrator, 
which is overruled and exceptions. Plaintiff Bowman files answer 
in general denial to Larkin’s cross-complaint. Plaintiff Bowman 
refuses to amend, and elects to stand by her complaint, and Jesse 
Milner et al., heirs of Sylvanus Milner, also refuse to amend their 
cross-complaint. The various rulings of the court, as stated, are 
eac') assigned as error. We do not deem it necessary to set out a 
synopsis of the pleadings in the case as they are in the usual form, 
and no question is presented as to the particular allegations of 
them. As the association has waived all questions as to its liability, 
and paid the money into court, it is unnecessary to determine any 
question as to its liability on the policy or the validity of the assign- 
ment as to the association. 

Section 3,850, Rev. Stat., 1881, provides that “all certiticates of 
membership, policies or other evidence of interest, in any Masonic, 
Odd Fellows, or other benevolent or charitable association, society, 
or incorporation named in section one of this act, (section 3,848) 
shall be regarded as a contract between the person whose life is 
insured by such certificate of membership, policy, or other evidence 
of interest, and the association, society, or incorporation of which 
he is a member; and it shall be lawful for such association, society 
or incorporation to change the name or names of the payee, ur 
payees, beneficiary or beneticiaries, named in such certificate of 
membership, policy, or other evidence of interest, on such terms 
and conditioius as the parties to the contract may agree to.” Sec- 
tion 1 of the act (section 3,848, Rev. Stat., 1881) relates to the same 
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associations, and exempts such benefits from all claims of creditors. 
In the case of Society vs. Burkhart (110 Ind., 189), it is said: ‘The 
general rule applicable to beneficiary or charitable associations is 
that the beneficiary acquires no vested right to the benfits which 
are to accrue upon the death of a member, until the death of the 
member occurs.” In that case the member procured the cancella- 
tion of the original certificate, in which his wife was designated as 
the beneficiary, and procured the issuance of a new certificate, in 
which his son was designated as the beneficiary, without the knowl- 
edge or consent of his wife, the beneficiary in the original certifi- 
cate, and on his death payment was made to the son, and it was 
held proper, and that the wife had no interest in the certificate. 
The authorities are collected in that case, fully supporting the con- 
clusion of the court. It does not appear in this case that the asso- 
ciation in any way prohibited the changing of beneficiaries, or that 
they had any prescribed mode by which the change should be made. 
It follows, therefore, that the member had the right to change the 
benefisiary, with the consent of the association. The member did 
change the beneficiary, by an assignment of the policy, and direct- 
ing the association to pay the same to the plaintiff and she brings 
suit upon it. The association does not question this mode of mak- 
ing the change, or object to it, or refuse to pay the policy, but, 
when sued, other persons are claiming the fund, and it interpleads, 
and pays the money into court. A policy of insurance may be 
assigned by the beneficiary or owner, and, when the beneficiary has 
no vested interest, it may be assigned by the member of the asso- 
ciation: Swift vs. Association, 96 Ill., 309; Harley vs. Heist, 86 
Ind., 196; Lamont vs. Association (Cir. Ct. N. D. Ill), 30 Fed. Rep., 
817. In Grand Lodge vs. Child (38 N. W. Rep., 1), it was held that 
the member might change the beneficiary, though the change was 
made against the refusal of the association, and not in conformity 
with the prescribed mode adopted by the association: Knights of 
Honor vs. Watson, N. H. Sup. Ct.,15 Alt. Rep., 125; Martin vs. 
Stubbings, (Ill.), 18 N. E. Rep., 657. 

We think the assignment operated as a change of the beneficiary, 
and made the plaintiff the beneficiary of the certificate; but on the 
theory that the policy named a beneficiary, and the person or per- 
sons so named took a vested interest, it named the heirs of the in- 
sured, who were his mother and brother, and he inherited the 
interest they had, if any, before he made the assignment, and he 
had the right to assign such interest; Harley vs. Heist, supra. It is 
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contended that the doctrine held in the case of Harley vs. Heist, 
supra, would entitle the administrator of Milner to the funds, but 
in this counsel are in error. In that case it was au ordinary life 
policy, in which the rights of the beneficiary were fixed, and it was 
the administrator of the beneficiary who recovered the funds; the 
beneficiary having died previous to the death of the insured, with- 
out baving assigned the policy. The insured, after the death of the 
beneficiary, assigned the policy, and it was held that the assign- 
ment passed the interest the insured inherited from the beneficiary, 
but it was subject to the payment of her debts, and her adminis- 
trator was entitled to the money upon the policy. Ifthe mother 
and brother of Sylvanus Milner could be said to be the beneficiaries 
with a vested interest, which descended to Sylvanus at their death, 
subject to the rights of their administrators to collect the whole, it 
is shown that their estates are settled, and their debts all paid; but 
in the certificate in this case the beneficiaries had no interest, and 
the insured had the right to change the beneficiary, and designate 
another, at any time during his life. 

It is further contended that the plaintiff had no insurable interest 
in the life of the member, Milner, and therefore she derived no title 
by the assignment, and cannot recover on the policy. In this case 
the insured was the real contracting party and paid all the pre- 
miums up to the date of his death, and every person has an insur- 
able interest in his own life. When the person himself in good 
faith makes the contract, procures the insurance on his own life, 
and pays the premiums, it is immaterial whether the beneficiary 
designated by him or the assignee of the policy has an insurable 
interest in the life of the insured or not. This doctrine is settled by 
this court, and is in accordance with the decided weight of authority: 
Amick vs. Butler, 111 Ind., 578; Huston vs. Merryfield, 51 Ind., 24; 
Ins. Co. vs. Baum, 29 Inda., 236; Burton vs. Ins. Co., (This Term) 
St. John vs. Ins. Co., 64 Amer. Dec., 529, see note to Morrell vs. 
Ins. Co. (57 Amer. Dec., 103), where the question is discussed and 
and authorities are collected; Clark vs. Allen, 23 Am. Rep., 496. 

The cross-complaint of Larkin, administrator, alleges in addition 
to the fact that the plaintiff had no insurable interest in the life of 
the insured, that Milner, the insured, was insolvent at the time of 
his death. This isa mere conclusion. If it was properly pleaded, 
it would not affect the assignment, as it does not appear but that 
he was perfectly solvent at the time he made the assignment. 
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It is contended by the appellants, the heirs of said Milner, that 
the words “heirs” and “legal representatives” of the insured 
should be held to mean the next of kin, and that the policy was 
payable at the death of Milner, to his next of kin, the appellants. 
What we have heretofore said disposes of this question. The bene- 
ficiary took no vested interest during the lifetime of the member, 
and the member had the right to change the beneficiary, which he 
did by the assignment, and designated the plaintiff, Clara J. Bow- 
man as the person to whom the amount due on the certificate should 
be paid. It follows from the conclusions we have reached that the 
court erred in sustaining the demurrers of Jesse Milner et al, the 
heirs of Sylvanus Milner to each paragraph of the plaintiffs com- 
plaint, in sustaining the demurrers of Larkin, administrator, to each 
paragraph of the plaintiffs complaint, and in overruling the de- 
murrer of the plaintiff Bowman to cross-complaint of Larkin, admin- 
istrator. Judgment reversed, at cost of appellee Larkin, adminis- 
trator, with instructions to the court below to proceed in accordance 
with this opinion. 


SUPREME COURT OF INDIANA. 


LUCINDA BURTON 
vs. 
CONNECTICUT MUTUAL LIFE INS. CO.* 


A complaint which sets forth a policy to a grand-daughter upon the life of her 
grandfather, but alleges no insurable interest, is fatally defective, the 
mere relationship will not give such an interest in case of a grand- 
daughter. ‘The tie must be such as to give reasonable expectation of 
benefit from the continuance of the insured life. 

Wenpine & Fincn & Finca, for Appellant. 
Gucurist & DeButer, for Appellee. 
BERKSHIRE, J. 
The complaint is in two paragraphs, to both of which demurrers 
were filed and sustained, and judgment rendered against the ap- 
pellant for want of a complaint. The errors assigned bring in view 


* Decieion rendered, May 29, 1889. 
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the ruling of the court below sustaining the demurrers to the para- 
graph of complaint. The foundation of the action is a policy of 
insurance, issued and made payable to the appellant directly by the 
appellee upon the life of one Willard Carpenter. The policy recites 
the payment of the advanced premium by the appellant, and her 
promise to pay further premiums as therein stipulated, as the con- 
sideration for the execution of the policy. There is an allegation in 
the paragraphs of complaint that when the policy issued the appel- 
lant was but six years of age, and that Willard Carpenter the in- 
sured, was her grandfather, and, desiring to make provision for her, 
purchased from the appellee, for a valuable consideration, the policy 
sued on, and that it was his intention that she should occupy the 
place of a beneficiary or appointee, and receive the premiums when 
payable. 

Conceding all that is stated in this allegation to be true—and, if 
not, the demurrer admits its truth,-—the facts thus stated cannot 
influence the rights of the parties under the policy. When the 
appellant accepted the policy, and undertook to enforce it, she 
accepted it as written, and will not be permitted to allege and prove 
an existing state of facts dehors the writing to control its legal 
effect. This is a proposition so well autheuticated that we do not 
deem it necessary to cite authorities. 

There is no allegation in either paragraph of complaint to show 
that the appellant had an insurable interest in the life of her grand- 
father. Such an allegation is necessary to a good cause of action: 
Insurance Co. vs. Volger, 89 Ind., 572. In that case the relation- 
ship was one degree nearer than in the present case, the policy 
having been issued to the daughter upon the life of her mother: 
In Freeman vs. Insurance Co. (38 Barb., 247), the court says: “It 
must be considered well settled at present that, at the common law, 
as well as under the statute of betting and gaming, a policy of fire 
insurance is void unless the party insured has at the time an insur- 
able interest in the property insured. It follows that a complaint 
in an action on the policy must contain an averment of such an in- 
terest in order to state a cause of action.” May Ins. Sec., 587; 
Ruse vs. Insurance Co., 23 N. Y., 516. In Singleton vs. Insurance 
Co. (66 Mo., 63), the following instruction was asked by the de- 
fendant and refused by the trial court: “That to entitle plaintiff 
to recover in this action he must show some insurable interest in 
the life of John T. Anderson, the insured, and that, in the absence 
of any evidence showing or tending to show such insurable inter- 
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est, the jury must find for defendant.” After a discussion of the 
question presented by this instruction the court says: “The court 
below erred in refusing to give defendant’s tenth instruction, and 
for that error the judgment must be reversed.” The foregoing was 
an action upon a life policy, issued to an uncle upon the life of his 
nephew: See Insurance Co. vs. Hogan, 80 Ill., 35. In that case 
‘the relationship was that of father and son. 

As arule a grandfather is under no legal obligations to support 
or provide for his grandchild, and, though the relationship may be 
stated in the complaint, from this fact alone, the court cannot, as a 
matter of law, infer such an insurable interest in the life of the 
grandfather as will uphold a policy issued upon his life directly to 
the grandchild: In Romback vs. Insurance Co. (35 La. Ann., 233), 
the court says: ‘The insurable interest in the life of another is a 
pecuniary interest. A policy of insurance procured by one for bis 
own benefit upon the life of another, the beneficiary being without 
interest in the continuance of the life insured, is against public 
policy, and therefore void. * * * The books formulate the general 
principal somewhat in this way: When the insurable interest 
arises or is implied from relationship, it will be deemed to exist 
when the relationship is such that the insurer has a legal claim upon 
the insured for services or support. * * * Thus, it has been held 
that a sister had an insurable interest in the life of her brother, 
when the fact was that she had been supported by him (Lord vs. 
‘Dall, 12 Mass., 115), and a father on the life of his minor son, be- 
cause entitled to his earnings (Mitchell vs. Insurance Co., 45 Me., 
104); but that he has none from mere relationship to a son: Hal- 
ford vs. Kymer, 10 Barn, ete., 724. Nor does the mere relation of 
a brother suffice to furnish an insurable interest: Lewis vs. Insur- 
ance Co., 39 Conn., 100.” In accordance with this doctrine it has 
been decided in Pennsylvania that a son has an insurable interest 
in the life of his father, because under the poor-laws of that state 
there is a legal liability resting upon the son for maintenance of 
the father when the latter is unable to work: Insurance Co. vs. 
Kane, 81 Pa. St., 446, 8 Alt. Rep., 638. To the same effect is War- 
nock vs. Davis (104 U. S., 775). Judge Fields says: “Itis not easy 
to define with precisicn what will in all cases constitute an insura- 
ble interest, so as to take the contract out of the class of wager poli- 
cies. It may be stated generally, however, to be such an interest 
arising from the relations of the party obtaining the insurance 
either as creditor of or surety for the assured, or from the ties of 
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blood or marriage to him, as will justify a reasonable expectation of 
advantage or benefit from the continuance of his life. It is not 
necessary that the expectation of advantage or benefit should be: 
always capable of pecuniary estimation, for a parent has an insur- 
able interest in the life of his child, and a child in the life of his 
parent; a husband in the life of his wife, and a wife in the life of a 
husband. The natural affection in cases of this kind is considered 
as more powerful, as operating more efticaciously—to protect the life 
of the insured than any other consideration. But in all cases there 
must be a reasonable ground, founded upon the relations of the 
parties to each other, either pecuniary, or of blood or affinity, to ex- 
pect some benefit or advantage from the continuance of the life of 
the assured.” 

In commenting upon the rules as laid down by Judge Field, the 
annotator in a very full and able note to the case of Morrell vs. 
Insurance Co. (10 Cush., 282), and found in 57 Amer. Dec., 92 says: 
“Tf we correctly understand the doctrine here laid down it amounts 
simply to this: that an insurable interest in another’s life need not be 
pecuniary in the sense of being susceptible of definite pecuniary 
estimation; nor in the sense of being founded upon any mere 
pecuniary relation; but that it may rest solely upon ties of blood or 
affinity, and yet that the mere existence of such a tie is not of itself 
sufficient to constitute an insurable interest, but that the tie must 
be such as to give reasonable ground for an expectation of benefit 
or advantage from the continuance of the life, By ‘benefit or ad- 
vantage’ in this connection we understand that it must be a mate- 
rial or physical ‘ benefit or advantage ’"—that is to say, a mere senti- 
mental benefit arising from a gratification of the affections by the 
prolongation of the life assured will not suffice. The expected 
benefit must consist in service, maintenance, or the like. This is 
equivalent to saying that it must be a pecuniary benefit, as distin- 
guished from a mere sentimental or moral gratification. Thus un- 
derstood, the doctrine of these cases, which professedly rejects the 
test of pecuniary interest, is not substantially different from that 
held in other cases.” If the policy had issued to Willard Carpenter, 
and recited an agreement on his part to pay the premiums, the 
appellant being named therein as the beneficiary or appointee to 
receive the proceeds, or had it issued to him, and the proceeds 
made payable to him or his assigns, and thereafter assigned to 
appellant, we would have for our consideration a very different case 
from the one before us. In that kind of case the question of in- 
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surable interest could not arise, for every person has an insurable 
interest in his or her life: Association vs. Houghton, 103 Ind., 286, 
2 N. E. Rep., 763, and Insurance Co. vs. Baum, 29 Ind., 236, and 
cases belonging to the same class, are not in conflict with the con- 
clusions we have reached. Judgment affirmed with costs. 


— 


SOPREME COURT OF ARKANSAS. 


ROBINSON 
vs. 
GERMAN INS. CO.* 


A note given for part payment of premium provided that if not paid at ma- 
turity the policy should be null and void and so remain until it was fully 
paid. In an action to recover on the note 


Held, That the contract was an entirety, and recovery could not be defeated 
by the claim that the consideration for the note failed through the policy 
becoming void after its maturity. 


Parol evidence was not admissible to contradict the terms of the policy. 


P. H. Price, fur Appellant. 


J. H. Harrop, for Appellee. 
Hemineway, J. 


The plaintiff, appellee here, sued defendant, the appellant here, 
on a note dated January 30, and due December 1, 1885. The note 
recites that it was given in payment of premium on an insurance 
policy, and that, if it is not paid at maturity, “the policy shall then 
cease and determine, and be null and void, and so remain until the 
same shall be fully paid.” The defendant answers that he paid as a 
premium $41.50 cash for the protection of his property until Decem- 
ber 1, 1885, the date the note matured; that he gave the note in 
paymert of premium from December 1, 1885, until February 1, 
1890; that by the terms of the note and policy of insurance 
it was provided that if the note was not paid at maturity the 
policy should cease, determine, and be null and void, and so re- 
main until the note should be paid; that the note was not 
paid at maturity, the policy became inoperative, and the company 
ceased to be liable upon it, and the note was therefore without any 
consideration to support it. The cause was submitted to the court 





* Decision rendered, May 25, 1889. 
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sitting as a jury, and the defendant introduced in evidence the 
policy, and offered to introduce the testimony of A. P. Robinson, 
which was excluded. The policy is very long, but its provisions 
material to the determination of this cause are about as follows : 
The company, by the policy, in consideration of $41.50 cash and the 
note sued on, insures Lester L. Robinson against loss or damages 
by fire, etc., on property specified, in an amount specified, from the 
1st of February, 1885, to the 1st of February, 1890, except such of 
said period of time as the company shall hold against the assured 
any promissory note past due and unpaid, in whole or in part, 
given by the assured for the premium charged for the policy, or any 
part of it; and during such portions of time the policy should be 
null and void, and so continue until such note is fully paid. The 
note was to be taken as a payment until its maturity and default in 
paying it, but, if a loss occurred while such default continued, there 
could be no recovery on the policy. The defendant asked the court 
to make two declarations of law, as follows: “First. Defendant 
asks the court to declare the law to be that the application, insur- 
ance policy, and note all must be taken together as one entire con- 
tract; and that, said policy being null and void at the time the note 
was due, if not paid, the note was also null and void, and the plaint- 
iff could not recover. Second. Defendant asks the court to de- 
clare the law to be that if the evidence shows that the full payment 
of premium was paid on the policy up to December 1, 1885, date 
when said note was due, there was no consideration for the execu- 
tion of said note, and plaintiff could not recover.” The court denied 
the request, and found in favor of plaintiff. Defendant filed his 
motion for a new trial, alleging as error that the court excluded the 
testimony of A. P. Robinson, and that the court declined to declare 
the law as requested. The motion was overruled, judgment ren- 
dered for plaintiff, and the defendant prosecutes his appeal, and we 
are asked to reverse the judgment for the reasons set out in the mo- 
tion for a new trial. Part of Robinson’s testimony, which was ex- 
cluded, was wholly irrelevant and could have availed nothing if ad- 
mitted. The balance was in direct contradiction of the provisions 
of the policy, and therefore incompetent. There was no error in its 
exclusion. 

But it is earnestly contended that the declarations of law were 
proper, should have governed in determining the cause, and that the 
note was without any consideration, and void. Whether this con- 
tention be well taken or not must be determined by an inspection of 
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the policy, which is without ambiguity or uncertainty. As appears 
from examining it, the company agreed to insure the appellant from 
loss by fire for the period of five years, for the consideration of $41.- 
50 and the note sued on, which was taken as payment until its ma- 
turity and defaultin paying it. By its terms it provides for one entire, 
indivisible period of insurance, for the consideration of one entire, 
indivisible premium. No part of the consideration procured the 
insurance for any particular portion of the time, but the entire in- 
surance was procured by the entire consideration. The contract 
certainly furnishes no intimation or guide by which any part of the 
premium paid could be apportioned to any part of the term. The 
assured was protected by the insurance ten months, and there is 
nothing in the contract that indicates that the note was not as much 
a consideration fur this insurance as the cash paid. The appellant, 
to justify his position, refers us to the case of Insurance Co. vs. 
Story (41 Mich. 385, 1 N. W. Rep , 877), and to none other. We think 
the case fails to support his position, but, on the contrary, concedes 
its error. In that case the policy of insurance was for five years, 
and the insured made a cash payment as premium for the first year’s 
insurance, and gave an installment note, comprising four equal 
annual payments, each as a premium for one year’s subsequent in- 
surance. The policy provides that, if either installment was not 
paid at maturity, the policy should be void. It clearly appeared 
that each installment in the note was given for insurance during a 
distinct year. The company sued on the note, and it was held that 
it could not recover, but the court drew the distinction between the 
case decided and such cases as the one at bar, in which it recog- 
nized the law as the other way. In the same court a case similar to 
the one at bar had been previously decided. The policy was held 
not to be void, in case of default in paying the notes, because it was 
expressly stated that it could only be void while the past due note 
or a part of it was unpaid. In case of default there was a suspen- 
sion of liability, which the assured could revive at any time by pay- 
ment of the note. The court expressed its inability to discover any 
ground on which the validity of the note could be questioned, be- 
cause the parties were competent to make their own contract, agree 
upon the rate of premium, and determine contingencies upon which 
the period of insurance might be madeshorter. Williams vs. Insur- 
ance Co., 19 Mich., 451. The above views are sustained by the su- 
preme court of Indiana: Insurance Co. vs. Henley, 60 Ind., 515. 
The note was a part of the consideration upon which Robinson had 
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insurance from February 1, to December 1, 1885. That it was sus- 
pended was due to his failure to discharge his obligation. He could 
have revived it at any moment. There wasa valuable consideration 
to support it, and the court properly refused the instructions. 

Appellant urges that defendant is a foreign corporation, and to 
maintain this suit must prove that is has complied with the state 
laws relating to foreign corporations doing business in the state. 
No such objection was made in the circuit court, and an objection 
to the ability of a plaintiff to prosecute an action will not be enter- 
tained in this court if not made below. There is no error, and the 
judgment is affirmed. 


SUPREME COURT OF ALABAMA. 


TOMPKINS 
vs. 


LEVY er atu.* 


The wife’s policy law of Alabama provides that the policy shall be payable 
to the wife in case she survives the husband, and in case of her prior death 
it may be made payable to her children or their guardian, if under age. 


Held, That a policy made payable to the wife, but in which children are not 
mentioned, is not payable to the latter in case of her prior decease where 
the premiums were paid by the husband. 


Held, That a provision in such policy, making it payable to the husband in 
case of his surviving fifteen years, takes it out of the protection of the 
statute as against creditors. 


Avstitt & Erwin, for Appellants. 
Greeory L. & H. T. Smite and Jupar & De Grarrenriep, Contra. 


SoMERVILLE, J. 

The purpose of the bill is to subject the proceeds of a policy of 
insurance on the life of Milton T. Brasfield, deceased, to the pay- 
ment of certain debts of the decedent. The policy was made pay- 
able to his wife, ‘‘ Sallie A. Brasfield, her heirs, executors, or as- 
signs.” The premiums were paid by the assured out of his own 
funds. He died in the year 1887, having survived his wife about 
eight years, she having deceased in the year 1879, leaving two 


* Decision rendered, May 29, 1889. 
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minor children. It is claimed that these children are entitled to 
the fund under the provisions of sections 2733 and 2734 of the 
Code of 1876, authorizing married women to insure the lives of 
their husbands free from the claims of creditors, or the claims of the 
husband’s personal representatives. The word “heirs,” it is con- 
tended, must be construed to mean “ children,” and such a construc- 
tion is asserted to entitle the two children to the fund under the 
statute. It is manifest that the fund is liable to the claims of the 
husband’s creditors, unless it is rescued from such liability by the 
terms of the statute, which we have held to be in the nature of an 
exemption law, and, for this reason, to be liberally construed to ef- 
fect the purpose of its enactment: Fearn vs. Ward, 65 Ala., 33, 80 
Ala., 555; Felrath vs. Schonfield, 76 Ala., 199; Insurance Co. vs. 
Webb, 54 Ala., 688; Appeal of Elliott’s Ex’rs, 88 Amer. Dec. 525, 
531, note. 

The statute provides that a policy of insurance taken out under 
its provisions on the husband’s life for the benefit of the wife shall 
be payable to her “in case of her surviving her husband.” Code 
1876, § 2733. It is further declared in the following section that, 
“in case of the death of the wife before the decease of her husband, 
the amount of the insurance may be made payable after death to 
her children for their use, and to their guardian, if under age.” 
Code, 1876, § 2734. The wife here has not survived her husband, 
and there is no clause in the policy making the amount of the in- 
surance payable to the children in case of her death before his de- 
cease. It is too plain to admit of argument that the statute does 
not proprio vigore make such policies payable to the children, on 
the death of the wife before the husband, irrespective of the con- 
tract, but it only authorizes such a provision to be incorporated in 
the contract of insurance so as to rescue such contract from the 
taint of fraud, and exempt the proceeds of the policy from liability 
to creditors or administration. It is equally obvious that by the 
terms of the statute the wife’s interest is contingent on her surviv- 
ing her husband, and in event of her death before his it is gone. 
The New York statute of 1840, from which our own is substantially 
copied, has been construed by the court of appeals of that state to 
be enabling, and not declaratory of the common law: In Eadie, vs. 
Slimmon (26 N. Y. 9), after holding that a policy upon the life of the 
husband for the benefit of the wife could not be assigned so as to 
destroy the right of the wife,—a point as to which we intimate no 


opinion,—the following language was used by Denio,C.J.: “By 
VoL. XVIII.—46. 
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the general rules of law a policy on the life of one sustaining only 
a domestic relationship to the insured would become inoperative by 
the death of such insured in the life-time of cestui que vie; or, if it 
could be considered as existing for any purpose after that event, 
it would be for the benefit of the personal representatives of the in- 
sured; but by this act the contract may be continued in favor of the 
children of the insured wife after her death.” 

The Connecticut statute is substantially like that of New York 
and Alabama. In Insurance Co. vs. Burroughs (34 Conn. 305), it 
was said that, while the doctrine of Eadie vs. Slimmon (26 N. Y. 9), 
supra, as to the non-assignability of such policies, seemed reason- 
able and just where the husband paid the premiums, yet where the 
wife paid them from her own seperate estate it was difficult to sug- 
gest a reason why she should not have the same power to assign her 
interest in the policy that she has to assign any other chose in action 
belonging to her. Nevertheless it was decided, where she at- 
tempted to make such assignment, her interest being contingent on 
her surviving her husband, and she having died before he did, her 
interest terminated, and her assignee acquired nothing under the 
assignment. Tv the same purport is the reasoning upon which the 
decision of this court rests in Insurance Co. vs. Webb, supra. See, 
also, May, Ins. (2d Ed.) § 391; Appeal of Elliott’s Ex’rs, 88 Amer. 
Dec. 532, note. 

We hold that, upon the death of Mrs. Brasfield, her interest in 
the policy of insurance on her husband’s life ceased. Was it con- 
tinued by the terms of the statute for the benefit of her children ? 
Under the most liberal construction of the statute which we feel 
authorized to give it, we cannot hold that it was. It could lawfully 
have been made payable to the children upon the death of the wife, 
but it is sufficient to say that it was not so made. The word 
“heirs,” as used in the policy, must, under all the authorities, be 
construed with reference to the species of property which is the 
subject of disposition, whether real or personal, and, when used 
with reference to personal property, it must be held to mean dis- 
tributees or next of kin. This is especially so, when associated 
with the words “executors” and “assigns:” Scudder vs. Vanars- 
dale, 13 N. J. Eq., 109; Hodges’ Appeal (Pa.), 9 Ins. Law J., 709; 
Kaiser vs. Kaiser, 13 Daly, 522; Cushman vs. Horton, 1 Hun., 601; 
Gauch vs. Insurance Co., 88 Il., 251. And, while it is true that the 
children might be distributees of their mother’s estate, they could 
only be so in the event that her interest in the fund did not termi- 
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nate on her death. But, having terminated, it could not pass to her 
estate or distributees in the order of usual succession. The interest 
of the distributees, being derived through her, was also contingert 
on the wife’s surviving the husband, which, as we have seen, never 
happened: Fuller vs. Linzee, 135 Mass., 468. 

We might or might not construe the statute in like manner if the 
premiums on the policy had been paid with funds belonging to the 
wife’s separate estate. But, in this case, they were paid with the 
husband’s funds, and we confine the construction to the case before 
us. The phraseology of the new Code, it will be noticed, has been 
materially changed in several particulars touching this matter. 
Code 1886, § 2356. 

There is another feature about this policy which stamps it as 
fraudulent against creditors, and takes it out of the protection of 
the statute. It is the interest which Milton Brasfield reserved to 
himself, in the event of his surviving for fifteen years after its issue. 
It is expressly provided that after the expiration of this number of 
years, on surrender of the policy, none of its conditions having been 
violated, the company woul@ pay to Brasfield himself, ‘: his heirs, 
executors, or assigns,” the equitable value of the policy “as an en- 
dowment in cash.” It is obvious that the interest of Mrs Brasfield 
in this policy was contingent upon her husband’s dying before the 
expiration of fifteen years from date, and, had he survived for this 
length of time, the cash value of the policy could have been claimed 
by him free from any trust in favor of the wife: Levy vs. Van Ha- 
gen, 69 Ala., 17. That a reservation of this kind would be such a 
locking up of the debtor’s property from creditors for his own bene- 
ficial use as to evince an intent to hinder, delay, or defraud credi- 
tors has never been doubted since the doctrine settled in Twyne’s 
Case, 3 Coke, 80 (decided near three centuries ago); Benedict vs. 
Renfro, 75 Ala., 121; Murray vs. McNealy, 86 Ala., 234; Woodall vs. 
Kelly, 85 Ala., 368. 

The personal representative was not a necessary, although he may 
have been a proper, party defendant to the bill: Coffey vs. Nor- 
wood, 81 Ala., 512. There is nothing in the suggestion that the bill 
was improperly filed in the name of the partnership which had been 
dissolved. It is described as a late partnership, and the names of 
the individual members of the firm are set out. This was clearly 
sufficient. 

The second ground of demurrer suggests the point that the pre- 
miums paid by Milton Brasfield to keep the policy in force were 
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paid with the knowledge and assent of complainants, and such pay- 
ment was not, therefore, a fraud on them. The allegations of the 
seventh paragraph of the bill, bearing on this point, refer for ex- 
planation to those set out in the tenth paragraph, and, the latter 
having been stricken out by amendment, the remaining averments 
are not sufficiently clear and specific to raise the question. We do 
not therefore, consider it. It can be raised by plea or answer to 
the bill. 

The extent to which the proceeds of the policy in question are 
liable to the demand of the complainants is not raised by the de- 
murrer. If any portion of the fund is liable, as we have held it is, 
the demurrer raising this question was properly overruled. 

The decree of the chancellor so ruling is affirmed. 


SUPREME COURT OR MINNESOTA. 


JOHNSON 
vs. 
AMERICAN FIRE INS. CO.* 


1. A policy ofinsurance provided that either party might require an arbitration 
“touching any loss or damage,” and that the award ‘shall be binding 
as to the amount of such loss or damage, butshall not decide the liability 
of the company under this policy.” Held, that an arbitration and award 
merely as to the amount of the loss, at the instance of the insurer, did not 
forbid the subsequent denial of legal liability upon the ground that the 
policy was void for reasons known to the assured when the arbitration 
was instituted. 

2. The policy provided that it should be void in case of other insurance “ with- 
out notice and consent of this company. * * *” It also authorized 
the company to terminate the contract at any time, at its option, by giv- 
ing notice and refundiug a ratable proportion of the premium. Held, that 
additional insurance, unless consented to, or unless a waiver was shown, 
ipso facto avoided the contract, and the fact that the company had not, 
after notice of such insurance, canceled the policy, did not justify the 
legal conclusion that it had elected to allow it to continue in force. 


Lusk & Bunn, for Appellant. 
P. E. Brown, for Respondent. 


* Decision rendered, August 12, 1889. 





1889. } Johnson vs. American Fire Ins. Co. 725 


Dickinson, J. 

The appellant must be sustained in its first assignment of error: 
By the terms of the contract of insurance it was provided that “if 
differences shall arise between the parties hereto, touching any loss 
or damage, * * * the matter shall, at the written request of 
either party, be submitted to impartial arbitrators, mutually chosen, 
whose award in writing shall be binding on the parties as to amount 
of such loss or damage, but shall not decide the liability of the com- 
pany, under this policy.” The charge of the court was, in sub- 
stance, that an arbitration pursuant to the contract and at the re- 
quest of the defendant, solely us to the amount of the loss, the 
plaintiff being thereby subjected to some necessary expense, was 
effectual as a waiver on the part of the defendant of all right to 
claim that the policy was void by reason of any facts of which it 
then had knowledge. This is opposed to the express agreement of 
the parties, as we construe that part of the policy above referred to. 
The contract contemplates and gives to either party the right to 
demand an arbitration and final adjustment of the amount of the 
loss merely, distinct from any question which may arise as to the 
legal liability of the insurer, leaving that to be determined in some 
other manner. The language which we have italicized was em- 
ployed with obvious reference to an arbitration and award as to the 
amount of loss or damage, and was intended to have some practi- 
cal effect in such a case. Yet it would be practically nullified if it 
were held that the mere fact of submitting the question of the 
amount of the loss to arbitration would be effectual to preclude the 
insurer from thereafter bringing in question its legal liability under 
the policy. It is apparent from the terms of the contract that such 
was not the intention of the parties. There is no natural or neces- 
sary relation between the amount of the loss suffered from a fire 
and the legal construction or the validity of a contract of insurance 
upon which the sufferer may rely for indemnity; nor is there any 
reason in the nature of the subject why, if the parties so agree, a 
disputed claim as to the extent of the damage may fiot be adjusted 
by arbitration or otherwise, without either party being thereby 
precluded from questioning the legal effect or validity of the al- 
leged contract. On the contrary, considerations of expediency 
might well prompt the parties to agree upon a speedy examination 
and appraisal by arbitrators as to the amount of the loss merely, 
at a time and under circumstances which might be most favorable 
for such purposes, without waiting until a determination could be 
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secured as to the legal rights and obligations of the parties under 
the contract. The error involved in this instruction may have af- 
fected the result, and a new trial must be allowed. 

The second assignment of error raises the question of the suffi- 
ciency of evidence to justify a finding that, at the time when the 
defendant required the plaintiff to submit to an examination under 
oath respecting the loss, the defendant had notice of the fact now 
rehed upon to avoid the contract, that another person than the as- 
sured had a proprietary interest in the property. In view of our 
decision upon the first assignment of error we need not say more 
upon this point than that we think there was evidence proper for 
the consideration of the jury. The policy contained a provision 
that it should be void if other insurance should be secured “ without 
notice to and consent of this company, in writing hereon.” It also 
contained a clause authorizing the defendant to terminate the con- 
tract at any time, at its option, by giving notice and refunding a 
ratable proportion of the premium for the unexpired term. Other 
insurance was effected, and there was eyidence that notice of this 
was communicated orally to the defendant’s agent long before the 
fire. The court charged the jury, in substance, that if such were 
the case it became the duty of the defendant to elect whether it 
would cancel the policy or continue it in force, and that, if it failed 
to cancel the policy, after such notice, it must be held to have 
elected to retain the contract in force, and to have waived com- 
pliance with the specified condition. This, we think, was not an ac- 
curate statement of the law, and may have been misleading. The 
provision in the policy authorizing the company to terminate the 
contract at any time, at its option, bore no special relation to that 
concerning other insurance. By the plain terms of the policy, other 
insurance without the consent of this company would ipso facto 
avoid the contract; and in the case of a contract thus avoided, it 
would not be obligatory upon the insurer to repay any of the un- 
earned premium; nor would he be required to give notice that he 
should insist upon and avail himself of the proper legal effect uf the 
agreement. It required no affirmative act of election on the part 
of the company to make operative the clause avoiding the contract, 
whenever the specified conditions should occur. Its obligations 
ceased unless, being informed of the fact, it consented to the addi- 
tional insurance, or in sume manner waived the forfeiture. It is 
not, however, contended that consent may not be shown in some 
other manner than that specified in the policy. The fault in the 
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charge is in the proposition that the failure to cancel the policy, by 
the affirmative action of the company after it had notice of addi- 
tional insurance, would of itself be effectual as an election to con- 
tinue the policy in force: Robinson vs. Association (Mich). The 
order refusing a new trial is reversed. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF COLORADO. 


EMMA J. MARX 
Us. 
TRAVELERS INS CO.* 


Riding on the platform of a car without sufficient reason is voluntary expo- 
sure to unnecessary danger, but otherwise if impelled by nausea or over- 
come by heat within the car. 


Such riding is not a violation of ‘‘a rule of a corporation” where it is per- 
mitted by the corporation, though the latter had adopted a rule forbid- 
ding it, which was a dead letter. 


A “rule of a corporation ” within the meaning of an accident policy must be 
one that is enforced, and is within the knowledge of the insured. 


Parrerson & Tuomas, for Plaintiff. 
Marxuam & Duton, fur Defendanis. 


Hattert, J. 

Plaintiff is the widow of Sigmund Marx, to whom defendant is- 
sued an accident policy under date of August 19, 1887, for $5,000. 
Marx came to his death by falling from a platform of a railroad 
car on which he was a passenger proceeding from Denver to Cen- 
tral City. At the trial it became a question whether in riding upon 
the platform of the car there was “voluntary exposure to unneces- 
sary danger” or a violation of a rule of the railroad company 
within the meaning of certain, conditions indorsed on the policy. 
There was testimony to show that in traveling upon cars deceased 
was at times affected with nausea and found it necessary to go to 
the open air for relief. The day of the accident was extremely hot 


* Decision rendered, July 24, 1839. 
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and other passengers had taken positicn on the platform on that ac- 
count. When last seen on the platform deceased was sitting with 
his feet over the end in a position of some danger in case of collis- 
ion, but not especially so as to falling from the platform. It may 
be said, however, that he was riding on the platform and that the 
accident would not have occurred if he had kept inside the car. 
That deceased was in a dangerous position on the platform as dis- 
tinguished from the body of the car in which, as a passenger, he was 
entitled to ride, is clear enough, but whether in going on the plat- 
form there was voluntary exposure to unnecessary danger cannot be 
ascertained except with knowledge of all the circumstances which 
influenced his conduct. If he was overcome by the heat of the car 
or affected with nausea which impelled him to seek the open air, 
it cannot be said that there was voluntary exposure or that the dan- 
ger was unnecessarily incurred. And so the jury was advised to 
consider whether under all the circumstances the case was within 
that condition of the policy. As to the condition exempting de- 
fendant from liability in case of death from violating a rule of a 
corporation, it is said that deceased was forbidden to ride on 
the platform by a rule of the railroad company which was inscribed 
on a metal plate on the door of the car. Whether this can be 
taken to be a rule of a corporation, or what shall be a rule of a rail- 
road corporation within the meaning of the condition, is not 
very clear. 

By another condition some limitations are imposed upon policy- 
holders traveling by-rail as follows: “Entering or trying to enter 
or leave a moving conveyance, using steam as a motive power, walk- 
ing or being on a railway bridge or road-bed.” Having thus de- 
fined the acts which must be avoided by policy-holders in traveling 
cn cars I doubt very much whether another can be added under 
the general designation of a “rule of a corporation.” If, however, 
it shall be conceded that the railroad company had at some time 
prior to the death of Marx adopted a rule forbidding passengers 
to ride on the platform of a car, and that such rule was within the 
general condition of the policy referring to rules of a corporation, 
it was not then of force. The testimony of the trainmen was to 
the effect that it was not at all observed. All passengers on the 
road who were so inclined and often by the invitation of the train- 
men rode on the platforms of the cars as freely and as commonly 
as elsewhere. Under such circumstances it cannot be said that 
there was any rule of the railroad as to riding on the platform. 


© 
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The cases cited to show that the consent of a conductor of a train 
or others in authority shall not be effectual to set aside such a 
rule, in so far as it may affect the liability of the railroad company 
for any injuries received while in that position, are not controlling. 
An insurance company offering indemnity for injury or death in 
case of accident as to its policy-holders is not at all in the posi- 
tion of a carrier for hire as to its passengers. 

The latter is engaged in a special service of peculiar danger, as 
to which some rules of conduct on the part of its patrons are highly 
necessary. The former assumes a guardianship of it patrons in 
respect to the casualties of life which beset men everywhere and as 
to which it is not practicable to impose limitations which shall be 
constantly borne in mind by the insured. Will any one say that 
on sea and land, at home and abroad, a policy-holder must con- 
stantly consider whether he is within all the rules of all the corpo- 
rations, public and private, which he may in any way encounter? 
Whatever the answer may be to any such question, it is plain 
enough that a rule of a corporation within the meaning of this pol- 
icy must be one which is known to the policy-holder and of force 
at the time of the alleged violation. The evidence at the trial did 


not establish this fact, and the policy cannot be avoided on the 
ground that deceased was not observing its terms at the time of 
the accident. The motion for new trial will be denied. 





Report of Decisions. 


SUPREME COURT OF PENNSYLVANIA. 


APPEAL OF BEATTY.* 


The certificate of a benevolent society, which provided that it might be sur- 
rendered and exchanged at any time for another by the insured, was pro- 
cured by B. upon his life and made payable to his mother, which he de- 
livered to her, his father paying the assessments. He subsequently, 
without her knowledge, procured and surrendered it for one payable to 
his wife, which he delivered to the latter. This he afterwards, in like 
manner, surrendered for another payable again to his mother 


Held, That by its terms the insured had a right to change the beneficiary, and 
an equity court would not at the instance of the wife restrain the society 
from paying to the mother. 

Wituum A. Strong, for Appellant. 

J. McF. Carpenter, fur Appellee. 

WIuias, J. 

This case is ruled by Fisk vs. Aid Union, Pa. S.C. In that case 
the benefit certificate issued to Mrs. Fisk was made payable to her 
husband, was delivered into his possession, and he assumed and 
actually paid all the fees and assessments thereon. She subse- 
quently obtained possession of the certificate, surrendered it with- 
out the knowledge or consent of her husband, and received a new 
one inits stead, naming four other persons besides him as bene- 
ficiaries. The original certificate expressly provided that she might 
change the beneficiary at any time by surrendering it and taking 
out a new one; and this court affirmed her right to do so, notwith- 
standing the previous delivery to the husband, and the payment of 
the money by him. In the opinion of the court, delivered by our 

Brother Sterrett, it is well said the husband “ knew or was bourd to 

know that he held the certificate subject to the right of his wife to 

change the designation of those to whom the insurance money 
should be paid upon her death.” In this case, Ross Beatty obtained 

a benefit certificate in 1878, payable to Amanda Beatty, his mother, 

and delivered it to her; his father, R. A. Beatty, paying the assess- 


* Decision reudered, October 22, 1888. 
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ments. In the spring of 1884, Ross Beatty was married, and soon 
after his marriage he obtained possession of the certificate, and 
without his mother’s knowledge or consent, surrendered it, and 
took out another, payable to his wife, Clara, and delivered it to her. 
In 1886 he was in failing health, and his mother nursed and at- 
tended on him. In September of that year he surrendered certifi- 
cate No. 2, and procured a new one, payable, as the original one 
had been, to his mother, and delivered it into her possession. This 
was done without the knowledge or consent of his wife.. He died 
in the following May. The mother is now seeking to recover the 
money due to her upon certificate No. 3, which was made payable 
to her. The case is, therefore, upon all-fours with Fisk vs. Aid 
Union, supra. An effort is made to distinguish it from that case 
by reason of the master’s findings. He found as a fact that in cer- 
tificate No. 2, Ross Beatty “had named his wife as the beneficiary 
in the certificate, and delivered the same into her possession and 
control.” From these facts he concludes as matter of law that he 
had made “an absolute gift to her, and his subsequent. surrender 
thereof, without his wife’s knowledge and consent, was void,” and, 
as a@ consequence, certificate No. 3 was void. If the conclusion 
taus drawn by the learned master follows legitimately from his 
facts, it shows very clearly that certificate No. 2 was also void, and 
Clara Beatty had no title whatever; for in 1879 Ross Beatty named 
his mother as the beneficiary in the certificate No. 1, and delivered 
it into her possession and control. From these facts it would fol- 
low that he made an absolute gift of the certificate to his mother, 
and that the surrender of it without her knowledge and consent 
was void. But the conclusion does not follow from the facts found 
in either case, for the reason, so clearly stated in Fisk’s Case, that 
“whoever becomes a beneficiary in such a certificate has notice 
upon the face of the paper that it is held subject to the right of the 
insured to surrender it. and name another beneficiary, at will.” 
The decree must, therefore, be reversed, and the injunction dis- 
solved. 

But we do not see how a court of equity has any jurisdiction in 
this case. The defendant in the court below is the beneficiary 
named in the certificate, which she seeks to collect. She is the 
only person who can sue upon it. Clara Beatty is a stranger to it, 
and neither claims nor could claim under it. On the contrary, she 
denies its validity, and asserts that it is void. If this be so, it is 
probable the insurance company will defend for that reas~n at the 
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proper time, but it will be in a court of law. Why, then, should 
not Amanda Beatty be allowed to proceed against the company on 
her certificate? If the position of the learned master is correct, 
that Ross Beatty could not make a valid surrender of the certificate 
No. 2, in which his wife was named as beneficiary, without her con- 
sent, and that his proceeding in that behalf was void, then it is too 
clear for argument that she has an ample remedy at law by action 
azainst the company upon her certificate, notwithstanding its sur- 
render. If, on the other hand, the master was, as we think, very 
clearly wrong in his conclusion, then she has no standing whatever, 
under the rule laid down in Fisk’sa Case. In either view, she has no 
title to equitable relief, and her bill should be dismissed. 

And now, October 18, 1888, the decree is reversed, the injunction 
dissolved, and the bill dismissed, at the costs of the appellee. 
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LOWER COURT DECISIONS. 


CONDITIONAL RECEIPT OF OVERDUE PREMIUM. 


Supreme Court, County of New York. 


AGNES RONALD 
v8. 


MUTUAL RESERVE FUND LIFE ASSOCIATION. 


The policy provided that if the dues and assessments were not paid when due 
it should be void. Payment of dues more than a month overdue were 
tendered, and a conditional receipt given by the company, reciting that 
the time of their payment havirg expired, the receipt was given and ac- 
cepted on condition that the member was then temperate and in good 
health, otherwise the payment and certificate should be void. The insured 
was at the time ill and died on the following day. 


Held, That the original contract was terminated by non-payment of dues, and 
the subsequent payment and receipt constituted a new contract whose 
terms bound the insured, whether the receipt was read or not. 


Held, That the conditions of the receipt not having been complied with the 
payment became null and the original certificate was not revived. 


Held, That the request for proofs of loss in accordance with the terms of the 
contract, which were necessary to determine the liability of the insurer, 
was not a waiver of forfeiture. 


Statement of the Case. 


The action was brought to recover on a certificate or policy of in- 
surance for $5,000 issued by the defendant upon the life of George 
Ronald in favor of the plaintiff. The policy contained a stipulation 
providing that if any of the payments stipulated should not be paid 
when due, the policy should become null and void and all payments 
made thereon should be forfeited to the association. Among the 
payments was a payment of ten dollars for annual dues which fell 
due August 21st, 1884, and was unpaid on that day. On Septem- 
ber 26, 1884, one Hardenburgh presented the amount of the dues 
to the defendant and they received the same, at the same time de- 
livering to him a conditional receipt or paper which provided :— 


The time having expired for the payment of the above annual dues, and 
payment being tendered after the same was due, this receipt is given by the 
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association and accepted by the member upon the following conditions and 
not otherwise. First, that said member is now living and of temperate hab- 
its and in as good health as when originally received as a member of this as- 
sociation under said certificate, otherwise said payment and this receipt and 
said certificate shall be null and void. 

On the day of payment the insured was ill, and on the following 
day he died from fatty degeneration of the heart. These facts were 
not disclosed to the company at the time of payment. Subse- 
quently the company gave the plaintiff's representative blank 
proofs of loss to be filled in, with instructions relating to the same. 
When these proofs of loss were delivered to the company they were 
not correct and new blanks were thereupon furnished to the plaint- 
iffs representative by the company and instructions given as to the 
method of filling out the same. 

The case was brought at circuit before Barrett, J., and a jury and 
the court dismissed the complaint. 


Cuartes B. Meyer, fur Plaintiff. 
Taytor & Parker, fur Defendant. 
Barrett, J. 

By the failure to pay the dues, ten dollars, on or about the 21st 
day of August, 1884, the policy became nuil and void, and all pre- 
vious payments made thereon were forfeited to the company. The 
contract of life insurance was then at an end. That was the situa- 
tion when Mr. Hardenburgh went to the office of the company on 
the 26th of September 1884, and paid the ten dollars so due on the 
21st of the preceding August. Mr. Hardenburgh was bound to 
know that a reinstatement of the policy on the 26th of September 
depended upon the will of the company, and accordingly he should 
have examined the instrument given to him at the time of the pay- 
ment. Such instrument could not in the nature of things have been 
understood to be an ordinary receipt for dues. It would naturally 
express the terms of waiver or the conditions of reinstatement, or 
whatever else was essential to give renewed life to the old policy, 
or to create a new contract. The receipting clerk had no authority 
in law to contract afresh for the company except upon the terms 
and conditions to which he was limited by the instructions given to 
him pursuant to the constitution and by-laws, which constitution 
and by-laws were made part and parcel of the original contract of 
insurance. Accordingly, the payment of the ten dollars and the 
delivery, contemporaneously therewith, of the receipt, together con- 
stitute the fresh contract. The insured thereupon became bound 
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by the terms and conditions embodied in the receipt, and he so be- 
came bound whether he or Mr. Hardenburgh read it or not. He 
was as as much bound by the terms of the receipt as he was by the 
terms of the original policy. Now, this isa conditional receipt. It 
specities the fact that the time for the payment of the dues had ex- 
pired; that such payment was tendered after the expiration of the 
contract period, and that the receipt was given and accepted upon 
certuin conditions. These conditions read as follows: “That the 
said member is now living and of temperate habits and in as good 
health as when originally received as a member of the association 
under the certificate,” and it further provides, that otherwise the 
payment and the receipt and the original certificate should be null 
and void. It is clear upon the evidence that the insured was not 
on the 26th of September 1884, a man of temperate habits, nor in as 
good health as when originally received as a member of the asso- 
ciation under the certificate. It would seem to follow therefore, 
that the payment at that date of the August dues was null and void 
and that the original certificate received no fresh life. It remained 
just as it was at the time of payment, null and void. It is also con- 
tended that there was a waiver resulting from the request for proofs 
of death, and from the instructions given in regard to them. In 
my judgment this request and these instructions did not amount to 
a waiver of an existing forfeiture. The plaintiff was not thereby 
misled to her prejudice. Her rights depended upon the facts exist- 
ing at the death of her husband. The question of waiver might 
subsequently arise with respect to conditions as to the proofs of 
death, but the insurer is not bound to abandon its claim of forfeit- 
ure if it would insist upon a compliance with the terms of the pol- 
icy as to the proof of death. 

The case of the Phenix Insurance Company against Stevenson, in 
the 8th volume of the Insurance Law Journal, page 922, is in point. 
The principle which I have stated was there maintained by the 
Court of Appeals of Kentucky, and the learned editor of the journal 
adds a very copious and instructive note, citing all the cases upon 
the subject, and making the following clear and correct statement 
of the results: “Ifthe mere demand for formal proof of loss, with 
a knowledge that the insured had violated a policy stipulation, were 
liable to operate as a waiver of such stipulation, it would follow 
that the insured must surrender his right to demand such proof if 
he would avail himself of the breach or, at any rate, he could not 
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safely demand proof without at the same time being careful to no- 
tify the insured of his proposed future line of defense.” 

There are cases which hold that there may possibly be an elec- 
tion between the claim of forfeiture, because of acts antecedent to 
the death of the insured and the demand for proofs of death, but 
those are cases where upon the facts there was a clear election; 
cases where the plaintiff had been subjected to expensive and bur- 
densome efforts to supply elaborate details in the proofs required 
by the company; cases where the facts otherwise indicated a clear 
abandonment of any position inconsistent with the demand for such 
elaborate and expensive proofs. 

It is needless to say that nothing of the kind exists in the present 
case. The defendant asked for nothing more than the ordinary 
proofs required under crdinary circumstances, and just as soon as 
it was clear to the mind of those who were acting for the company 
that there was no just claim against it owing to the facts existing at 
the time of death, that position was promptly asserted. 

For these reasons I feel constrained to dismiss the complaint; 
and I think it fair to say that it is one of those cases where a well- 
regulated company, desiring to do justice to all those whom it rep- 
resents, might fairly, and with a due sense of equity, make the de- 
fense it hashere. It certainly was a very peculiar case, where after a 
policy had lapsed for over a month, and the insured was within one 
day of his death—suffering from fatty degeneration of the heart—that 
the dues should have been tendered without full disclosure of the 
then existing facts. I do not suppose there is the slightest doubt 
that if the whole thuth had been known to the officers of the com- 
pany they would scarcely have felt justified in acceding to the re- 
quest that the insurance be kept alive. Iam satistied, therefore, 
that in this case the application of the rules of law do not work any 
real hardship. 





